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PREFACE 


In writing this first volume of a series of three treating of 
the Law relating to Service in India, our aim has been to 
present something from which the general reader as well 
as the student and the legal practitioner in India, Pakistan 
and Burma may derive benefit. For it seems to us that 
almost everyone in the modern world today is in some 
sense employed by, or is an employer of, someone else. 
Thus it should be helpful if we succeed, as we have striven 
to do, in exposing the subject under its traditional title of 
Master and Servant in language which the ordinary reader 
of English can understand. 

It will be noticed that we have to a large extent contrived 
to avoid much of tlie current language of lawyers. But 
wherever the use of technical phraseology has proved in¬ 
escapable—^as for instance in passages transcribed from,, 
judicial decisions—we have carefully explained tlie techni¬ 
cal terms employed, and have translated, wherever they 
. appear, such legal maxims and other law terms as have come 
down_ to us in classical or mediaeval Latin. We have 
compiled no glossaiy, thinking it better to afford the reader 
definitions, translations and other explanatory matter in the 
form of footnotes placed where the need for such assistance 
for the ordinary reader or the Asian student plainly occurs. 

We make no pmtence to have included references to 
every relevant Indian, Pakistani or Burmese reported case, 
prefering to cite only such decisions as have seemed to us 
best calculated to illustrate statements which we believe to 
represent sound law. A glance at the Table of cases cited 
by us will, however, show that we claim to have carried 
our studies down to the present year. 

Where judicial pronouncements on any given topic have 
been found to lack unifornuty, we have sought to present 
with fairness tlie evidence, of conflict and to make our own 
submissions on each subject of controversy with due and 
becoming respect. In that context we may instance such 
rnatters as the effect of a servant's illness upon the respec¬ 
tive rights of master and man; the so-called 'suspension' 
of a servant, and its effect in contemplation of law; the 
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mpanine to be attributed to the word probahon m service 
Snhacfs: the incidents of service under Mumcipal and 
kindred bodies; and the position in India today what a 
modern judge has alluded to as “tiiat highly artificial arid 
now unfashionable legal fiction known as the doctrine 

knovm to students of 

subject of Apprenticeship has generally been linked to that 
ofM^ter and Servant. Accordingly we have tf lowedJhe 
oractice of other text-book writers and have included a 

discussion of it in this volume; and in 5^^ 

dealt in a separate section with Apprenticeship to the sea 
service It will be found that contracts of sea service have 
been referred to in appropriate places throughout the text, 
aS that the position of men employed in craft plymg on 
the navigable rivers of the country has not been overlooked. 
Where as for instance in the case of almost every Indian 
SaV: commercial undertakings originally privately 
owned iave since passed into State-owriership; the exposi¬ 
tion of the law relating to those m their service has been 
relegated to the third volume of this treatise, concerned as 
Salt sLice under the State In Hke manner «ince 

our second volume is devoted to Service i . in^uded 
topic of Workmen's Compensation will be found incmdeQ 

in the subiect-niatter of that volume* ^ v* u 

It is to be understood that tihe Introduction, 
immeSately precedes the text, is designed to cover the 
whole of the subject-matter of the three-yolurne treatise. 

We are particularly grateful to Messrs. Orient Longmans 
Editorial Saff, who have gone out of their 5 ^ 

us many useful suggestions and to o^r us 
criticism Our thanks are also due to Mi. N. R. Biswas, a 
fellow Advocate, for help in sninmarising Indian c^eJaw 
riiirinp the earlier stages of our work. Lastly we wisn 10 
Kcord Sir obligation! to Mr. Bibhuti Bhusan Hoy and 
Mr. K. Sukumaran for uncomplainingly be^mg the drud¬ 
gery inseparable from the labour of transcription. 

N. B. 

S. S. K. 


Calcutta, 
August 195^- 


i. 


CONTENTS 



% 




Preface ... 

Table of Statutes ... ... 

Table of Cases 
Introduction 

CHAPTER I 

THE GENERAL LAW OF MASTER & SERVANT. 

X. ORIGINS 

^ a. CONTRACTS UNDER THE LAW OF INDIA ... 

3. COMPETENCE OR CAPACITY TO CONTRACT 

Infants—Limadcs—Other Persons under DisabilUy-- 


V^' 


FAQE 

vii 

xiii 

xvii 

XXXV 


X 

5 

to 


Women 

4. CONSIDEHATIOK 

5. THE CONSENSUS 

6. ESTABLISHMENT OF THE CONTRACT 
Appointment Letrters^I^rreapondence-^Ser^^ 


Limited Companies- 
Con tractt 


under 

-Evidence generally—^Varying a 


7. EMPLOYER AND EMPLOYED ... 

Contract of Service and Contract of Services, 

8. WHO MAY BE MASTER 

"Persons*' in Contemplation of Law—Parent as Master— 
Religious Persons. 

9. CLASSIFICATION OF SERVANTS ... 

Public Servants—Other Groups—Domestics—Menials— 
Medical Men and Teach^. 

10, DESIGNATION 

OfiSicers—Statutory Definitions—Directors Sc Managers of 
Corporations. 

CHAPTER 11 

CHARACTERISTIC FEATURES OF A CONTRACT OF 
SERVICE 

I. PERSONAL PEKFORMANCE 

BadHs—Divided Service—Probation—Duration—Tempos 
raty Service—Permanent Service—^Transfer—Statutory 
Tr ansfer—Custom. 


^*3 

35 

25 


31 


37 


44 


50 




59 


XX 



CONTENl'S 



PAGE 

74 


2. IMPLIED TEEMS 

Terms amoimtitig tf> Warranties. Competence—Obe- 
dience^—^FideU ty — C ob ficlen tial Information—A ccoub tin g 
—Protection of Servant—-Doctrine of Coimnon Employ¬ 
ment—Heaso cable Kotice — Sufficiency of Kotice — 
Indomnily and Heimbnesement—Eemuneration—Super* 
\Tamng Impossibility. 

3. TERMS NOT. OE NOT COMMONLY, TO BE IMPI^IED rr? 

Safety of Servant's Frope^^ — Provision of Food and 
Medicine—Residence —Medicine and Medical Attention— 
Provision of Work—Exclusive Service— Testimonials^ — 
Suspension. 

4 . SPECIAL CLAUSES ... ... ... . * - i 

Trade Pfotection — Security Deposits—Restrictive Cove¬ 
nants—Patent Rights—Copyright — Trade Marks. 


5. SEA SERVICE 


150 


CHAPTER III 

CONTRACTS RESEMBLING, AND THOSE IMPINGING 
UPON. CONTRACTS OF SERVICE. 

1. APPRENTICESHIP ... ... 154 

At Common I.^aw —Construction of the Contract— ^Infant 
Apprenticeship — (Indian) Apprentices Act xS^o — Adult 
A pprenticesbip—Infant Apprenticeship in India—Appren¬ 
ticeship to the Sea Ser\' ice— Statutory Controls— Trades 
and other Callings — Dnratioxi and Avoidance—Determina¬ 
tion-—Remedies for Breach. 

2. AGENCY ... ... ... ... 184 

RatiEcation — Re vocation—Agency in the Law of Crime. 

3. BAILMENT ... ... ... ... ... s^j4 

Hotels and Rest-Houses* 

4. TRUSTEESHIP ... ... ... ... 202 

5. LANDLORD AND TENANT ... ... *..206 


CHAPTER IV 


REMUNERATION, 

I* CLASSIFICATION 


Salary and Wages-r^Overtime —Overtime payable by 

Statute — Statutory De£nittons—Payment, how made. 

2. ALLOWANCES 

. Entertainment—Dearness—Travelling and Detention— 

Passage—House—Car. 

‘ 3. COMMISSION 

4 . PROPIT-SHAKING ... 


2X2 

5135 

236 



5. BONUS 

236 

6. GRATUITY ... 

237 

7, RESIDENCE ... ... .- 


8. PAY DURING ILLNESS ... 

■ - 240 

9, ADEQUACY OF REMUNERATION 

254 

Fair Wages—Local Control. 


10. DEDUCTIONS ... 

--- 257 


Forfeiture under the General Law-Forfeiture by Statute 
—Claim, Appeal and He vision—Claims Authority—Proce- 
ciui-e — Execution—Limitation — Bax of Suit—Seamen — 
Ship’s Articles — Deductions from Pay. 

11. OBLIGATORY DEDUCTIONS ... .379 

Income-tax—Provident Fund Dues. 

12. PROVIDENT FUND SCHEMES ... ... ... 28.1 

13. PENSIONS ... ... ... 389 

CHAPTER V 

RELATIONS WITH THE PUBLIC AND HINDRANCES 
TO PERFORMANCE. 

I. RELATIONS WITH OTHER PARTIES GENERALLY 291 

Liability to the Public-^fiences against the Public 
—Third Party Insutanct—^Necessity for Insurance 
with Third Party Risks, 

a. VICARIOUS RESPONSIBILITY _ 297 

In Tort — Invitees and Licence es — Parent and Child. 
Under Contracts of Services—Tn Contract, 

3, RIGHTS OF M.ASTER AGAINST THIRB PARTIES ... 318 

Injury to Servant—Procuring a Breach, 

4, MUTUAL DEFENCE ... 3^3 

5, HINDRANCES TO PERFORMANCE 3 =^ 

Suspension—Other Hindrances—Act of God or Vis Major 
—Frustration — Seamen — Paying ofi in India — Litigant 
Seamen. 

CHAPTER VI 

DETERMINATION AND ITS EFFECTS. 

I* DETERMINATION ... 35 ^ 

By Operation o! Law — Resignation—Discharge—Merchant 
Seamen—Recission—Dismissal: General Grounds — ^Tri- 
vialities—Condonation, Particuiar Grounds: {a) Dis- 
obedience, (b) Infidelity, (cj Negli^nce, (d) ‘Dishonesty, 

(e) Un punctuality, (f) Misbehaviour, Termination at 
Discretion. By Local Bodies. 


f/ CONTENTS 

PAGE 

2. KIGHTS SURVIVING DETERMINATION ... 394 

Restrictive CovenaniB—Preventing Confusion—^Payment 
of Wages—Arbitration. 

3. DAMAGES ... ... ... 407 

In Contract—Contracts of Service—^Mitigation of Damages 
— liquidated Damages and Penalties—General and 
Special Damages—When too 'Remote'—In Tort. 

4. LIMITATION ... ... ... * ... 421 

Indian Limitation Act —Conflict of Laws—Scheme of the 
Act—Peisons under Disability—Closure of ^Courts—Rights 
of Action. 



Index 


* r 


... 4*7 


TABLE OF STATUTES 

J 

A 


Agncnltoxal Wages (Regulation) Act, 1924 
Apprentices Act (XIX of 1850) 10 

ArWtration Act (X of 1940) 

Arms Act (XI of 1878) 

Arms Act (Vlil of 19x1) 


PAGE 

‘ ■* ^55 

13. ^6$. 169, 173, 173 

4 ^ 4 - 405 
... igr 
... X91 


B 


Bengal Court of Wards Act (IV of 1870) 
,, Shops & Establishments Act 
Bombay Municipal Act 
Bombay Shops & Establishinents Act 


Calcutta Hackney^ Carriage Act 


Calcutta Municipal Act {Bengal Act 
Cantonments Act (II of 19^4) 

Carriers Act (English) 299 
Carriers Act (III of 1S65) 

Carriage by Air Act (XX of 1934) 

{XXXI of 1939) 
Catering Wages Act, 1943 
Christian Marriage Act (XV of 1872) 

City of Bombay Municipal Act ... 

Code of Civil Procedure (Act V of 1908) 

Code of Criminal Procedure (Act V of 189B) 
Code Napoldon 
Companies Act, 1929 
Companies Act {VII of 19x3) 

Companies Clauses Gomolidation Act 1845 
Constitution of India 
Contract Act (IX of 1872) 


Act X of 19x9) 
I of 1923) 


II, 12, 

424 

253 ' 

256 

... 

406 

253^ 

257 

53 

' 54 

... 

284 

... 

54 


299 

134' 

135 

... 

135 




22S 

... 

n 


406 


Co-operative Societies Act (II of 1912) 
Copyright Act, 1911 (V) 

Copyright Act (HI of 1914) 

Copyright Act (XX of 1847) 

Court of Wards Act (Bengal Act IX of 1879) 
Customs and Inland Revenue Act, 1876 
Customs and Inland Revenue Duties Act 1S69 


II, 15, 236, 229r 233, 270 
273* 374, 325, 398, 417, 422 
272, 422 

... 340 

73 
55 
55 
16 

Ip 2, 5, e. 9. 10, n, 15, 17, rS, 
,19-25, 60, iib, 134, 

177, 184, 185, 190, 

253i 275, an. 343* 

363^ 374^ 407. 40S. 


MS. 

m* 

352. 

420, 


138, 139. X43. 144' 


154 ' 
200, 
361, 

423 
^ 338 
138, 140, 149 
147. 149, 421 
... 140 

II, la, 434 
49 . 229 
... 48 


Divorce Act {IV of 1869) 


423 


Xlll 


















TABI,E OF STATUTES 


PAGE 

Ka^t ladia Company Eegulaiioii i8iq -h 260 

Education Act 1902 ... 3^9 

Emigration Act 2883 -- -- 53 » ^93 

Employees' State iDfiuraDce Act (XXKIV of 1948) 250 

Employers' and Workmens' Act 1875 165* 167, 330 

Employers' JJabiiity Act 1880 90, 106, rn. 167, 276 

Employers' Liability Act XXIV of 193S) .,.90^ 106, 107*109, in, 291 
Employment of Children Act {XXVI of 1938) ... i6> 256 

Evidence Act (I of 1873) ... ... ... S, 20^. tto 


Factories Act (LXIII of 194B} ... 12, 14, 16, 83, 90, 222, 223, 267 

Factories Act of 1937 ... ... ... 83,91, 92 

Fatal Accidents Act 1846 (Lord Campbell's Act) ... 35. 88, 96 

Fatal Accidents Act {XIII of 1835) ... ... no, 325, 423 

Fine Arts Copyright Act tS6'Z ... ... ,,, X45 


G 


General Clauses Act (X of 1897) 
Govemment of India Act 
Government of India Act 1919 ... 
Government Savings Bank Act. (V of 1873) 
Guardians and Wards Act (VIII of 1890} 


220, 224. 338, 339 
14 

392 
... 55 

Ip, 12, 15, 22 


Income Tax Act (XE of 1922) ' 

Income-Tax (Amendment) Act (VII of 1939) 
Indian Arms Act (saf^ Arms Act) 

Indian Contract Act (s«# Contract Act) 

Indian Penal Code {see Penal Code) 

Industrial D^utes Act (XlV of 1947) 

Industrial iSspvites Banldiig k Insorance 

(LIV of 1949) ... 

Inn-keepers Liability Act, 1863 


45. 235. 


257, 268, 28d 
... 280 


188, 253, 322, 366 
Companies Act 

322 

... 199 


Judicature Act (1873) 


Landlord and Tenant (Rent Control Act 1949 
Larceny Act 1861 

Laws Local Extent Act {XV of 1874) 

Law Reform (Miscellaneous Provisions) Act, 1934 

Limitation Act 1623 

Limitation Act {XV of 1877) ... 

Limitation Act (IX of iqo8) 

Local Authorities' I-oans Act (IX of 1914) ... 
Local Government Act, 1868 
Local Government Act, 1933 
London Passenger Transport Act (1933) 

Lunacy Act (Iv of 1912) 


193 
ao6, 307 
... 17 ^ 

... 64 

.. 255 

53 

350, 422, 423, 426 
... 287 
... 391 

30, 5a 
72 
21 



TABLE OF STATUTES 
M 

Madras Plante^rs X^lx'jur Act {Madras Act I of X903) 
Madras Shops EstabLisbmcMit Act 
Majority Act (IX of 1S75} 

Married Women's Property Act, (lU of 1674) 

Master & Servant Act 
Medicines Stamp Act 

Merchant Seamen (Litigation) Act (XXI of 1946) 
Merclmnt Shipping Act (XXI of 1923) 


XV 




l^AQK 

10, IX , 13 
^153. 357 

10, II 

* 23 

... 243 
159, 160 


348 

13- 55. laS, tjo, 153, 
170, i 74 < 175, 255 . 229, 
257. 275, 376, 277, 322, 

Merchant Shipping (Amendiaent) Act {XL.I of 194^' 359 3 

Merchant Shipping (Intcmationai Labour Conventiou) Act, 1935. 344, 34 4 
Merchant Shipping Act, 1854 ... ... igg, 370, 27' 

Merchant Shipping Act (1906) ... ... ... ... a.g 

Metropolis Management Act, 1853 27 

Metropolis Management (Plumstead & Haclmey) Act, 1893 i.'.' ea 

Metropolitan Building Act 1855 ... ... hqt 

Mines Act fIV of 1923) ... ... ... 223, 224 

Mmimum Wagea Act (XI of 1948) ... 333, 238. 255, 2‘i6 

Motor Vehicles Act (IX of igog) ... ...^' IV, 1 $' 397 

Museum Act, (Act X of 2910! ' ... ... ... 302 

Musical (Summary Pmceedings) Copyright Act. 1002 ...' 247 

Musical Copjiight Act, 1906 ... 1^7 


N ■ 


Negotiable Instruments Act (XXVI of 1881) 


381 


Parsi Marriage and Divorce Act (III of 1936) 
Payment of Wages Act (IV of 1936) .. 


Patent Act (British) 

Patents & Designs Act (11 of 1911) 
Penal Code (XLV of i860) ... 


13 


227, 228, 231, 256, 
266-271. 282, 387 
• ... ... 401 

... 42t 

44, 45, 130, 190, 203. 292, 293, 

Pledging of Children's Labour Act (II of 1933^' 

Referential Payments in Bankruptcy Act, 1888 ... 52 220 

■ Residency Small Cause Courts Act (XV of 1S82) ... ie| ..22 

Presidency Towns Insolvency Act (HI of 1909) 220 422 

Re.ss and Registration of Books Act (XXV of 1867) ... ei 

Rovident Funds Act [XIX of 1925) aaS, 368, 281. 283, 284, 287 

Rovincial Insolvency Act (V of 1920) ... ... 220 42.2 

Rovincial Small Causes Courts Act (IX of 1S87) ... ’ 422 

Public Health Act, 1875 ... ... .. ■ " Kl 

Rblic Health (London) Act, 1891 ... xai 

Public Servants' (Inquiries) Act. (XXXVII of 1850) ..I [i! 44 

Punjab Courts Act ... .„ ^ 2^^ 


^Iways Act (IX of 1890) 
Railway Board Act {IV of 1905) 
Rent Control Acts 
Road Traffic Act 1930 


45. 1.H4. 


225, 228, 267 
... 283 
... X 55 
294. 295 




TABLE OF STATUTES 


Sale of Goods Act [III of 1930) 

Sards Act (XXII of 1867) 
Slaughter-houses (Metropolis) Act, 1874 
Societies Kegiatratioo Act {XXI of 1860) 
Solicitors' Act, 1932-1933 
Specific Kelief Act (I of 1877) 

Stamp Act, 1S91 
Stamp Act {II of 1899) 

Statute of Frauds 
Succession Act (XXXXX of 1925) 
Succession Act (X of 1863) 




TJiOE 
... 67 

... 2or 
... 192 

3S. 

391 

18* 60, 39a, 399 
... x6i 
... 1G9 

... 161 

64 

,11: 


Trade Marks Act {V of 1940) 

Transfer of Property Act (iV o£ 1S82) 

Trustees and Mortgagees' Powers Act (XXVIII of r866) 
Trusts Act (II of 1882) 

Truck Act 1831 
Truck Act 1940 

U 


Unemployment Insurance Act 1920 

United Provinces Uistrict Board Act (U.P. Act X of 1922) 

W 


^50, 421 
155^ 4^2 
202 
155, 202 
47. ^30 
... 4S 


47 

386 


Workmen’s Compensatloa Act, 1897 - 12* 35 ^ 43 * 97 > 247 

Workmen's Compensation Act (VIIl of 10^3) 90, 227, 269, 271, 277, 2S9 
Workmen's Compensation Act, 1906 ... ... xty 

Wages Regulation (Unlicensed Places of Hefreshment) Order, 1949 . ^ 228 











TABLE OF CASES 


A-Gv V. Goddard, (1929) 9^ LJ K.B, 743 
A-G* V. Vaiie-Jont^ [X 935 ] ^ 

Abdul Aziz V. Secretary of State etc,, 143 I.C. 534 
Abdullah ShariH v. Mohooied Abar, (X925) 28 Bomb, L,K. 500 
Abed Hosain Mya v. Abdur Hahaman Saha Cliaudhuri, {1935) IX,H 
63 CaL 92 " 

Abraham Reuben v, Karachi Municipalityj (19^27) 3 CI 3 I.C. 3S7. (Siad) 
Adams Union Cinema Ltd., [1939] 3 All E,R, 136 
Adamson v. 4 Bing. 66 

Adamson v. rlW^i'thy, 49 R.P.C* 37 
Addis V,, Gramophone Co. Ltd., [x9<>9] A.C* 488 
Adelaide Electric Supply Co., Ltd. u. Prudentiat Assurance Co., Ltd. 

[1934] A.C, 122 .. 

African Association Ltd. & Allen, Re : [rgxo] i K.B. 39b 
^\hrnad Hussain Khan v. Bbagat Beli Ram, A.I.R. 194^ Lah, x 6 S .. 
/^lau;astu t;. Harness, [1895] ^ Q-B. 339 C.A. ... 

Aiagap^ Chettiar, K.R.V, v. Sundaram Antiuvi 49 M.LJ. 316 ,, 

Alexandra ^^ouzorou Ottoman Bank, (see Bouzorou) 

Alfexandrp yrei't^ v. Cowles, (1932) 146 I.C. 122 (Nag.) 
iHood, [>898] A*C. I ... 

. t/. Midland Ri^y. Co., (1863) 19 C.B. (N,S.) 213 
Singh v. Gopal'^Singh, (1932) 132 I.C, 577 
*mar Singh v. Karam S 'lgh, A J.R. 1914 Lah. 82 
Amber Size & Chemical Co, Menzel, (3:9x3) 30 R.P.C. 433 
Amir Singh dc anr. v. National Bank of India, Delhi. A.I.R 
Lah . 87 

Amor t). Fearon, (1839) g Ad. ^ ^ 1 . 348 
Anand Rao v. Viswanath Wayi, A.LlC. 1944 Nag. 144 
Andrews v, Aikey, (1837) 8 C. & P. 7^ 

Appaswami Ayyangar v. Narainswarni Iyer Sc ors. A.I.R. 1930 

Mad. 945 * * . 

L.R. 2 C.P. 651 

V. K.R. Gadgil, A.I.R. 194 Bom. 26 
Hormusjee Shapurjeo Seerv K, {1921) IX.R. ‘ 46 

... a ... 114 

4 Man* & G, Ao 


3 ^ 0 j 

319. 


194X 


Appleby v. Myera, 

Aravind Mills Ltd. 
iiVrjoon Vishnu w. 

Bom. 44 

Arnold u. Poole Corporation, (1842) _ - _ ^ 

Aryodaj^ Spinning k Weaving Co. Ltd. v. Siva Vn '^hand 
Bom. L.R. jg 

Atkin t*. Acton, (1S30) 4 C, & P, 208 
Atkins V. Banwell, (iSoa) 2 East. 505 
Attorney-General v. Magdalen College, Oxford. 

Beav. 402 ... ..t 

Attorney-General v. Siddon, {1830) i Cr. Sc J. 220 
Austin V. Columbia Gramophone Co., (1923) 67 Sol, Jo 
Aynsworth v. Wood, (172S) 93 E.R. 85 


iigio) 13 


(1847). 


ro 

204, 


790 


PAGE 

79 

3^9 

105 

371 

424 

355 

113 

jj6 

137 

355 
233 

356 

284 

324 

381 

114 
321 
320 
2O1 
38x 
395 

290 

373 

265 

310 

17 

2 J 5 

227 

262 

30 

416 

382 
122 

205 

19X 

146 

tB2 


B 

Bahai Singh tK Sibomm Singh, 1:864 W.R. 76 
Baldeo Singh v, M. L. Sachdev, AJ.R, 1934 Kang. 107s-151 T. jC, 613 
Balthazar & Son, Ltd., n. Municipal Corporation of Rangoon, '1936) 
14 Rang. 160 

xvii 


403 

4x1 

34 


B 








TABLE OF CASES 


qiie Jacqtjes OiTtier v. Eanque de Montreal, {18S7} 13 A-C. xii 
Baramdeo Fandey v. Mis. F. Simth & anr* 44 C.\V,N. 636 
Barber v. DeoniSi {1703} i Salk, 68-gi E,R* 63 
Barcock v, Brighton Corp., [1949] ^ All E,R, 231 
Barker v. Levinson, [1950] 2 All E.R, 825 ... 

Barnes v. Acktt}yd,^^872) L,K, 7 Q,B. 474 ,,, 

Barrington v. Kent'Rivers Catcmnent Boardi [1947] 2 AH E.R. 7S2 
Barton v. Taylor, ix A*C, 197 

Bartonshili Coal Co. Ltd, v; McGaire, (1858) 3 Macq. 300 loi, 

Bartonshill Coal Co. Ltd. v. Held, (1858) 3 Macq. 266 ... S4, 

Bass V. Hendon Urban L^istrict Council, (19^2) 28 T.L.R, 317 

Baster 1/. London Sc County Printing Works, [1S99] 1 Q.B, 901 574, 

Bates V, Cort, (1824) 2 B. & C, 474 

Baxter v, Burfield, {1747} 2 Str, i256 

Baxter v, Portsmouth (Earl oB, (i8a6) 5 B. & C. 170 

Baylis v\ Bishop of London, [1913] i Gb, 127 

Beadsley & ors, v. United Steel Companies Ltd., [1950] 2 Ail E.K. 872 
Beattie u. Parmenter, (1889) 3 T.L^. 396 C,A. ... 369, 

Beckham v. Drake, 2 H.L. Cas, 379 ... ... '409, 

Bedford Mckowl, (fSoo; 3 Esp. 1x9 ... ... ... 

Beeston v. Collyer, (1827) 26. & P. 607 N,P. 

Beeston ^ St^leford Urban District Council ^ anr* v* Smith, [1949] 

X All E.R. 394 ... ... ... ... 390,^ 

Beetham v. James, [1937], r All E.R. 580^ [1957] 1 K-B. 527 
Beg Mohammed v. Kavasji, (igoo) 2 Bom. L.R. 514 
Bell, V. Lever Bros., Ltd., sub^ nom. Lever Bros. t'. BcTJi, 

A.C. 161 ... ... 79^ ■ 37di 

Benarasidas ti. Municipal Board, Moradabad, A.I'R. i*939 AIL 3x0 ... 
Bengal & North-Western Railway Co. v, Sukhdeo Vrasad, (1925) 87 
I.C. 739 ■*. --- - 

Benode Eehari Roy v. General Assurance Sooiiety Ltd., A.l.R. 1950 
Cal. 232 ... ... ’ 31, 237, 

Bern V. Howard, (1861) 2 F, & F. 405 N.P. 

Bertie i>. Beatimont, (1872) 16 East 325^-104 E,R. 1001 ... 207, 

Bettini v. Gye, {r876) i Q.B.D, ... 242, 

Bhakta Sbiromoni, Bachcba Sital Nath, I.L.H. 48 All. 

. 3i=i(i923) 23 A.LJ. 682 

Bhupendra Mohan Pal v. Jatir ira Chandra Bose, (1927} 49 C.L,J, igx 
Biddle V. Bond, (1865) 34 I- 137 

Biddomoye Debi v. Sittar"tm, 4 Cal, 497 
Billiogham v. Hughes amryanr ^ [1949] i All E.R. 684 ... - 
Biinala Charan y. Truf tees of the Indian Museum, A.I.R. 1930 
CaL 404 71, 336, 381, 

Blanchett. E.C. v. Sexy, of State for India, (19x2) 9 A.L.J. 173^ 
13 I.C. 417 ... ... ... 90, 102, 

Elenkam v. Hodges Distillery Co., Ltd., (1867) 16 L.T. 

Blows V, Chapman, [1947] 2 All E.R, 576 ... 

Boast V. Firth, {t 86S) L.R. 4 C,P. i 
Bombay Tramwav Co., Ltd. v. Khairaj Tejpal, (18S2) 7 
Bond V. Wilson '£ Sons, (igoS) 24 T.L.R. 238, D.C. 

Boston Deep Sriia Fishing '& Ice Co. v. AoselL 39 Ch.D. 339 C.A. 

« -r. , ^ ^ 

Bouzourau v. Ottoman Bank, [1930] A.C. 271 (P.C.}=s= A.I.R. 1930 
P,C. 1S8 ... ... ... ... 72, 

Bo water v. ■^:'towIey Regis Corpn., [1944] t K.B. 476 ... 

Bowes Sc Par tners Ltd. u. Press, [1894] 1 QB. 202 C.A. ... 

Bradbiim 1;. G.W.Ry. Co., (1874) Exch. i 

Brace V. C Uder Sc ors., [1895] 2 Q.B. 253 ... ... 352, 353, 

Bradford C'orporation 1/. Webster, [1920] 2 K.B. 135 
Brahmapuitra Tea Co> Ld. v. Scarth, (1885) I.L.R. 11 CaL 545 
Branch v. Ewington, {1780) 2 Doug. K.B. 518 


§L 


08 N.P, 


om* 119 


190 

aSS 

182 

87 

193 

292 

99 

33 & 

JQ2 

297 

JOI 

37 ^ 
254 
179 
21 
2, 3 
9 x 
383 

410 

310 

373 

391 

310 

231 

373 

■^92 

282 

238 

iSa 

240 

251 

261 
114 
81 

195 

A ^9 

3 n 

105 

378 

^295 

179 

196 
85 

3 ^ 

78 

304 

2t>$ 

419 

441 

3X8 

400 

17S 




TABLE OF CASES 


_ stein V. Accidental Death Insurance Co 

Bray n. Chandler. (1B56) iS C.B, 718 
Breay v. Royal British Nurses" Assocmtion. [1897] 2 Ch, 272 C,A, 115 
Biidsh Bank for Foreign Trade Ltd. v. Novomax Ltd., [1049! i 
All E.R. 155 f;, ... ^ 

British Celanese Ltd. v. Mcncrieff, [1948] 2 All E.H. 44 ... 
Brocklebanki T, Sc J., v. Noor Ahmodei (1938) I.L^. i 
42 C.W.N. 179 

Bromiky v. Collioa, [1936] 2 All E.R. ro6i 
Brook V, Dawson, {1869) 20 L.T. 611 
Broome v. Speak [1903] i Ch. 586 

V. Fcfot, (1892) 17 Cox C.C. 509 
Brown v. Symons, (i860} 8 C,B. 208 
Browning v. Crumlin Valley Collieries Ltd 


(1861) 31 L.J.QB. 17 


Cal. 216 


117* 


[192G] 


Browmng v. Great Central Mining Co., (i860) 5 H. ( 5 t N. 856 
Broxholm v. Wagstaflf, (1841) 5 Jur. 845 ... 

Bryan v. Forrow, [1950] i All E.R. 294 
Bryant v. Flight, (1839) 5 M. & W. 114 

Budget V. Stratford Co-operative Sc Industrial Ltd., (joi6) 
r.L.H. 37S ... 

BuU (A.H.) & Co. V. West African Shipping Agency & LigMerage Co.',' 
[19^7] A.C. 686 P.C.^47 C.L.J. 258=sA.I.R. 1937 P.C. 173 

Burning v. Lyric Theatre Ltd., (1894) 7^ 396 . . 

Burgess v. Burgess, '(1833) 5 ^ G.M. & G. S96 
Buxmah Oil Co. Ltd. v. Sampson & ant*. (1920) 13 Bur, L,T. 
:i3A,I.K. 1920 L.B. 149 

Burr V. Theatre HoyaL Drury Lane [1907] r K.B. 544 !.! 

Burrows v. Rhodes Sc anr,, [1899] 1 Q.B. 8x6 
Barton s Ca^ (see Hpghes y. Overseers of the Parish of Chaiham) 
Button V. Thompson; (i86g) 4 C.P. 330 
Byrne v, Schott, (1883) Oxl Sc El. 17 


K.B. 522 
248, 334. 


3 ^ 


^ 97 . 

227 

116, 


XIX 

PAGI 

68 

373 

► 324 
398 

203 

102 

100 

172 

217 
191 
ri4 

343 

218 

1x3 

295 

21& 

^£54 


198 

418 

402 

399 

94 

593 

208 

260 

xr 4 


243, 


Mahomed 


Calcutta Corporation y. Asoke Kumar De, 32 C.W.N. 515 
Calcirtta C^^poralion v. Province of Bengal {1940) 44 C.W.N. X128 

Cakye-rCas^ C?584) 7 fE.R. 580''' i” i;,’ W 

Cameron w- Royai Ophthaknic Hospital, [1940] 4 All E.R. 4'j9 

u I All.E.R. 426 CX 

Carr y Hadnll, (1874) 39 J.p, 246 ... ^ 

Carroll y. Bird, fiBooJ ^ Esp. 201 
^rson V. Watts, {1784) 99 E.R. 691 .“I 

^ve y. Hastings, (1881) 7 Q.B.D, 133 
Chakalingaiii Mudaliar, A.M!. v. G 
23 M.L.J. 680=17 EC. 894 ... 

^amberlain v. Bennett, (1892) 8 T.L.R. 

Chamberlain v, Haalewood, (1830) «; M 
Chandler y. Webster, [1904] i K.B. 493 
Charles^orth y. MacDonnell, (1898) 23 Bom. 103 
Lhatra Se^pore Cori^ration Credit Society y. Becharam Sarkar* 
ors., A.X.R. 1938 Cal, Sag ... 

A.X^.'Schoii; 

Chimankl Iswarlal Mehte y. Junior Inspector of Factories, I.L.r!'' 

1942 649 =sA.I.R. 1943 l 3 om. 27^ ... 

Cty^of AucM^nd^! Gas Light & Coke Co., {183S) 6 Ad* & El 
ity 01 Auckland u. AJJiance Assuraiico Co., AJ.R. 1937 P.C. 


234 
Sc W. 


515 


284 


47 
306 
251 
X31 
... 1S2 

29 

SbarifE Saheb, 

260, 262, 265 

1x3 
39 
34 'A 
4U0 


3B0 

74 


S46 

54 


27x1 


274 

30 

23^ 



1 


TABLE OF CASES 




cJ°,’ [.«] 

CUpL» P.Sh p. St.-P»c». Mi., (.86=) =9 I..J. (M C.) . 4 . 

Cl»tke“=^’Eatn«ha«. (iSia) Cow ao^N.P. ..^ ••■ 

Srd t- Charles H. Challen ^^Sobs Ltd., Liwl i AU E.R. 7 ^ 
aUstoB & Co. Ltd. V. Co"?' C 77 '■■ 

Coldrick V-All E.H. 3*6 ... 

Cclfar w. Coggins ft Cnffim ^iveiTi^h I 943 J g ^ 2 ^ 

Collier v. Sunday A IE "’loai Smd lo 6 

Collins B. Charles Booth & r^iicifs'^r '[i 947 l i All E.R. 633 
Collins V. Hertfordshire Coun^ Council « anr. Liy 4 /J 

Collman t-. Mills, [r 8973 I Q-K- p 4 — ' ... „ 

Connors v. Justice, (1862) *3 LC. C-R- 43 i g ^ 30^ 

Conway v. George Wimpey & Co. Ltd., Li 95 iJ i o-** J o __ 

Cook V. Sherwood, (1863) \\ .R. 595 ■•■ _ ' g ^03 

Sk & songafs Ca« (1588) 4 Leon. 31 = 74 B.R. 708 4^3 

Cook(is V, Pt'.tior, (18^) 3 - V-P^e^Kair- Naravan Shinffaii’watiiksJ^v 

Co-operative Central Bank t;* Tnmbak Narayan soing^ 

A-I*K‘ ^945 1^ vftp "P iiAt P 

Cooper u. Phillips, C*i? 3 i) 4 C- * 

Cooper V. Simmons, 7 H, & ". 707 ... , • 

Copper y. Phibbs, L.R. 2 H.L. 149 j-, o’ ,*0 

Com & anr. v. Mathews & anr., [1893] i y.B- 3 *. 

Cotes V. Sadler, (1666) a Keo. i 5 
Couchman v. SilJ^* (1870) 48 

CoveU V. Scainell, (1910) ^03 LJ'. 535 LL. 

Cowetn V. Neild, [1912] * ^.B. 4*9 
Cox V. Mathews, 2 F. & F. 397 ■;■ -q 

Cox V. Midland Countries Rly. Co.. (1849) 3 E*- ® 

Crane v. Powell, (186S) L.R. 4 C'P- **3 ■•• 

Cribb V. Kynoch Ltd., [190?] * 

Crocker w, Molyneux, 3 C- & /iggni ^ L T 223 -■ 

8Sr/., 6 .^ 4 =. .46. .47. aj. 

ra. ‘(S 8 f p"4 K p •■' ::: Si 

8 Sr''?.‘Vwi°''?T.r' 3 S.o^’ ■ .'•• “ 4 *. > 5 °' 


Ill 
166 
92 
382 

99 

90 
125 
384 
35 
19-2. 193 
382 


337 ' 338 
... 122 

1O3, 179 
... 294 

165, 168 
... 265 
... 172 
179 
19 
378 
300, 30* 


* 4 . 


29 

III, 112 

... 118 

54 


D 

Dallman v. King, /* 837 ) 4 ?i?®_^'C* ^°5 •■• ■■' 

Dalton V. Angus. (1881) 6 A.C. 74 ° 

g“S”p.''-s?^^S«™a.»rsi.'‘A»ii»y High s=h»l, 'a.i.R 
DaviV»n Ltd., [ 1945 ] ' F-R. =35 C.A. 

Da^es y, Ebbu Vak Urban pist. Conn.. (1911) 27 T.L.R. 543 
Da^es y. Rhondda Urban Dist Coun., (1917) 34 T.L.R. 44 
Davis, T.R.;E*- Mrte (1794) 5 Ksp' 7 i 5 
Davis V. sun, {1889) 4 * Ch. D. *42 C.A. ... „ 'jj 

De Francesco P. .Bamam, {1889) 43 Ch.D. 105 » 45 t.-n.i/. 43 

Dean v. Bennett, (iS^) 6 Cl'-Ap.P- cj|lrilv Co Ltd A 

Debi Dutt Dube v. Central India Electric Supply Lo. i-ta., 

Degg v^.^lffidll'nl'*Rly. Co., 1 H. & N. 773 


... 67 

... 313 

... 204 
1920 
Jt4, 336 
... 83 

240, 251 

... 254 
... 179 
... 405 

... 164 

... 204 

I.R. 

274- 337 
... 299 



V, S^retary 
TX,R. 138 

Deshpande v. Arviud Mills Go, Ltd.j A.I.R 
Dfitaram w. Forbes^ {1929} 117 I.C. 778-' 


TABLE OF CASES 


of State for Ijndia-xn-Coiincit, (19^0) 37 


.n. 


6 Bom, 4^13 


R, 1930 


XXI 

FAoe 

3^9 

399 


Siad 17 
r 13, 356, 366 
73 * 


Devonald v. Rosser & Sons, [1906] s K.B, 728 C.A 
Deyong v. Sbenbum, [1946] i All E,R. 226 
Dhuinee Behara t/. Sevenoaks* IX*R, 13 Cal, So 
Diggle v\ OgstojQ Motor Co., (1915) $4 L.J, K.B, 2165 6 B, 

Dillon V. Bath^ {1899) 8t L.T, i 85 

District Council, Amraotij v. Vithaf Vinayak Bapat, A.I,R. 1941 
Nag, 123 ,,, 336, 338, 367, 

Dixit V. Senior Inspector of Factories, IX,R, 1940 Bom. 

194Q Bom, 67 

Dixon V. Bell, (1816) 3 M. & S. 198 

Dixon V. Metropolitan Boaxd of Works, (18B1) 7 Q,B.D, 4x8 ,,, 

Dobson V. Jones, (1^44) ^34 E,R, 502 
Dominion of India v. Sobanlal A.I.R, 1930 E,P, 40 
Donaldson v, Williams, (iS$5) i Cr, ^ M, 345 
Donovan v. Laing, Wharton, & Down Construction Syndicate Ltd.^ 
[^693] I Q.B. 629 C.A, 

Dorrin^on v, London Passenger Transport Board, [1947J 2 All 


123 

118 

261 

6g 

55 

393. 


267 
- 509 
340 

209p 240 
46 

65 


Dowden Sc Pook Ltd, u. Pook, [1904] i K, B. 45 C.A, 


317 

99 


13 raper v. Trist & Xristbestos Brake Linings Ltd,, 56 E.P,C. 225 
429 C.A, 

Drax, SaviUe v. Yeatman, E& : {1S87) 57 X,T, 475 
Driscoll^n. Australian Royal Mail Steam I^avigation Company, {1859) 
r h , 3*' , 45^ i * * ,,, 

Dunlop Pneumatic Tyre Co, Ltd, v. New Garage tS: Motor Co. Ltd,j. 
119T5LA.C. 79 
Q V . Ti 


395* 396 


Dunn V. The Queen, [1896] i Q.B. ri6 
Dunston v. Imperial Gas Light Co,, (1831) 3 B. Sc Ad. 125 
Dyer V. Southern Railway Co., [1948] i All E,H, 516 
Dyke u, Elliot, L.H. 4 P.C, igr 


5 ^* 


309 

49 

126 

4^5 

388 

57 

90 

9 X 


564 


Eades n, Vandeput, (1784) gg E,R, 736 

East Anghan Railways Co. Lythgoe, (1S51) 20 LJ. C,P, 841 

uEast Indian Rly, Go, & anr. v. Shewbux Roy GJbanashyamdas 

32 C.W,N. 805 ... 

Eaton V. Western, (1882) 9 Q.B.D, 636 

Educational Book Depot v. Rabindra Nath Tagore, TX,R, 55 All 
Edwardes Ltd. v. Comber, (1926) 4a T.L.R, 247 
Edwards (Percy) Ltd. v. Vaughan, (tgio) a6 T.Lr. 543 C.A. 
Ehrmau v, Bartholomew, [i 8 g 81 j Ch. 671 
Electric Transmission Ltd. v, D^imenberg, 66 R.P.C. 1B3 C.A. 
Eky V. Positive Assurance Co., (1873) ^ Ex,D. 58 
Men Topp (1851) 6 Ex. 424 
Ellerman Lines Ltd. u, Murray, [1931 1 A,C. 126 
Elliot V. Liggens, [1902] 2 ILB, 84 244 

Eminens v, Elderton, (1S53) ^3 C,B. 495 
Emperor v. Haji Shaik Mohomed Shnstari, (r907) IX,R 
Bom, ro 


, 345 
246, 347 


Employment of Church of England Cutates, lie : [19271 
Empress of India Cotton Mills Co, u, Nafar C 


2 Ch. 563 


3 ^ 

53 * 


2 C.W,N. 687 
Employment of Ministers of the Methodist Church, Ee 


Chandra ’ Roy, 


as TX.R 


359- 

539 


i8a 

375 

353 

182 

141 

66 

395 

397 

124 

254 

251 

X24 

19a, 

43 

4x6 

43 





XKll 


rmiM OF CASES 
F 


Evans v. Warn [lS9ia] 3 Ch. 50S 

Fainnan v. Oakford, [1S60) 29 LJ. B^ch^ 459 

Fan too v. Denviile, [1932] 2 K.E, 309 

Farmer v. London Comity Coimcil, [1943J 2 All E.R. 32 

Fanvell v. Boston Rail I&ad Corporation, 4 Metcalf 49 ... 

Federal Supply etc, v. Angebm & Piel, {1910) 80 L.j, P,C, r* 8 

Fenwick^Stjobart & Co* Ltd*, Re [1902] l Ch* 307 

Fillieul V, Armstrong. (1S37) 7 Ad. & EL 557 

Flemington v. Smithers, (162^ 2 C. & P* 292 

Fletcher v. Krell, {1872) L*LK,B. 53 

Foiey v. Ciassique Coaches Ltd*, [1934] 2 K*B, r 

Forbes v. Cochrane, (1824) 3 B* & C. 44$ *** 

Foujitam Boodle, {1^42) 3 Q.B. 5 
Fowler v. Lock, (1872) L.R* 7 C*P* 272 .** 

Fox-Bourne v* Vernon 6 c Co. Ltd*. (1894) 10 T.L.R* 647 
Foxall V. International Land Credit Co., (1B67) 16 L.T* 637 
Franklin v. Gramophone Co. Ltd,, [1948] t All E.R* 353 
Fryer v. Kinnersiey, (1863) 15 C*B* (N.S.) 422 


%L 


PAOE 
**, TI4 

..4 1X3 

loi, ro2 
... 221 

96 

... 3^7 
55 
380 
309, 310 
252, 369 
... 3 QS 
320 
... X31 

196 
... 113 
... 113 

**. 87 

... 131 


140. 

(1949) 

259 i 


Ganesh Kara Chandra v. G*I,P* Ely. Co., (1900) 2 Bom* L*R. 790 . 
Ganga Vishnu Shrikisondas v. Moreshvar Bapuji Hegishte 6 c ors 
(1889} IX.H. 13 Bom. 35B ... 

Gardner v, Slade, (1849) 13 Q.B, 796 
Garrod v. Hey wood, (1870) t8 W.E* 279 *.. 

Gee Walker &. Slater Ltd* u. Friary Hotel (Derby) Ltd* 

66 TX.E* 59 

George Davies, [lyxx] 2 K.B. 445 
Gerard, Re [1899] 3 Cb* 252 

Ghafar Bakhsh v. JwaJa Prasad Singhal, (1921) IX.R. 43 All. 412 
Gholam Hossain &. ons* v. Altaf Hossain, A*LR* 1934 Cal. 328 
Gidi^ Venkata Sripati v. Sri Srikrishna Chandra Gaiapati Haraynn 
Deo, A.LB. 1942 Patna 176 **. **. 70, 

Gilbert u, McKay, [1946] i Ail E*E. 458 **. 

Gilbert V. Schwenek, (1845) 14 M. & W. 4S8 

Glasgow Corpn* v* Neilson, (1947] a All E.R. 346 (H,L,) 

Golak Municipality v. Eajaram Shidhar Kulkarni ; AJ*R. 

Bom* 386 

Goldie V, Torthorwald School Board, 33 Sc. L*E* 197 **. 

Goolbai v. Pestonji, A.I.E* 1935 Bom. 333 
Gordon: Ex parte.^ 25 L.J* M.C. 12 
Gordon v. Jennings, (1882} 51 L.J. Q.B, 417 
Gordon tJ* Potter, (1859) i F* & F, 644 
Gould V* Stuart, [1696] A*C. 573 

Governing Body of Charterhouse School n, Gayler, [1S96] 1 Q.B, 
Govemor-GeBerahin-Council v. Wells, 54 C.W.N* 173 
Grand Trunk Bly. Co. of Canada v. Barnett, [19x1] A*C* 361 299, 
Grand Trunk Ely. Co. of Canada v. Bobinson, [X915J A*C* 740 
Graham (Miller) v~ Glasgow Corpn., [1947] i All E.R. r 
Gravely t;* Barnard, (1874) L,E. 18 ErL 518 
Graves ^ Co. Ltd. v. Gorrie, [1903] A,C. 496 
Great Northern Ely* u* Harrison, (1854) 10 Ex* 376 
Green tA Cowles, A*IB* 1933 Nag. 289 
Green v. Thompsoui £1899] ^ Q-B. r C.A, 

Gregory v. Ford & ors., [1951] i All E*E. i21 
Grellier: Ex parte., (1831) Mont, 264 
Grime! y. Wells, (18S4) 7 M. & G. X033 
Gnmdon v. Master & Co., (1885) i T*L,R 


205 


354 

143 
131 

145 

200 
262 

53 
X40 

196 
39 
99 

■ 393 

. *, 220 

- * 34 

- 53 

,*. 219 

-- 357 

3B7. 369 

437 

..* no 
300 
187 
99 
399 

146 
^99 
357 
167 

^^95 
5 S 
39 
3 ti 3 


123, 

^ 45 . 





TABLE OV CASES 


XXIB 

PAGB 


"Cmndy v. Sun Printing & Publishing AssociaiioUp (19^6) 33 TX.R* 

77 CA, *.* 

Gutseli w- Keeve, [194^'] 1 K.B, 275^ .. ^^3 


H 

Hales v. The King, (rgiB) 34 T.L,R. 589 C,A* 3^9 

Hail V. Hollander* (1S25) 4 B. <S: C. 660 ... ... ... 309 

JMi V, Wright, (1859) E.B. ^ E. 763 ... ... 35® 

Hamilton Fraser & Co. f. Pandorf ^ Co.* (1867) 12 A.C. H.L. 34® 
Hamlyn & Co. v. Wood & Co., [189^] ^ Q ®* 4^8 75 

Hancock v. B. S. A. TooH Ltd., [1939] 4 53^ ^£49- ^5^ 

Handley v. Mofiat, (1872) 21 W.H, 231 ... ... 131^ 

Hands v. Simpsoiip Fawcett Sc Co., (1928) 44 T.L.B. 295 ... 3«9 

Hanlstaengi v, Bains & Co, [1895] A-C, 20 ... ... ^4? 

Hanistaengl v* W. H. Smith & Son^ 74 L.J.H.Ch.D. 304 (N.S*} 148 

Hanley v. Pease & Partners Ltd.* [1915] ^ K B. 698 C,A, 330, 333, 33S 

Hanrahan u. Aranamult Steamship Co., 22 L.It. Ir, 55 86 

Harmer v. CorneliiiSp 5 C.B.N.S, 236 ... ... 7^ 

Harris n. Carter, (1854) 3 E. & B. 559 ... ... ... 222 

Harris u. Perry & Co., [19*^3] 2 K.B. 219 C.A. ... ... 3^3 

Harris u. Thompson, {1S53) 13 C.B. 333 ... ... 131 

Hartlaiid u. The General Ex:change Bank Ltd., (1866} 14 L.T, 863 ... 410 

Hartley v. Ponsonby, (1857) 26X.T. Q.B. 322 ... ... 22a 

Haseldine u. Hosken, [19.B] i K.B. 82a .. ... ... 293 

Hawkins Easterbroake, (1754) 9^^ E.R. 822 ... ... ... iBr 

Hayman u. Governors of Rugby School, (1874) tS Eq, 28 ... 3S4 

Haynes u. Harwood, [1934] 2 K.B. 246 ... 304 

Flaywaid n. Drury I^me Theatre etc*, [19^?] 2 K,B. 899 ... ... loi 

Healey v* Soci^td Annonyne Frau^aise Rnbastic, [19^7] x K.B, 946 371 
Heasmer 1;. PickJords Ltd., (1920) 36 TX.R. 3i8 ... ... loi 

Henley v. Mayor and Burgesses of Lyme Corporation, (1839) 

5 Bing. 91 389* 390 

Henry Leethan Sons Ltd. v. Joimstone-White, [1907] x Ch, 

322 C*A. ... ... ... ... ... 399 

Hickman u. Kent Sc Romney Marsh Sheepbreeders* Assocn., (1920) 

37 TX,R. 163 ... ... nSi 3^4 

Hicks V. Thompson, (1857} 28 L.T. O.S. 355 ... 3S3 

Higgins n. Hopkins, {1848) iS L.]. Ex. 113 ... ... 35, 318 

X4ill V. Beckett, [19x5] t K.B. 578 ... ... 33i 34 

Hill Kohar, (1896) i C,W.N. Ix^ci ... 62 

Hirji Muiji v. Cheong Yne Steamship Co., [1926] A,C. 497 P.C. 342, 406 

Hiscox V. Batchellor, (1867} 15 L.T. 343 ... ... ... 113 

Hitchcock V, Coker, {1837) 6 Ad. & EJ..43S ... 254, 399 

Hivac Ltd. v. Park Royal Ltd., [1946] 1 AllX.R. 350 C.A. ... 79 

Hoehster p. De k tour, {1853) 2 E. Sc B. 678 ... ... 362, 413 

Hogg n, Scott, 18 Eq. 444 ... ... ... 140 

Floie V. Sitdugboame and Sheemess Ry. Co./ (1861) 6 H, ^ N. 488 313 

Holt V. \^V^ H. Rhodes & Son Ltd, & aar., [1949] x All E,H. 478 ... 313 
Hotne V, Douglas, {1912) 17 C.W.N. 215 P.C- ... ... 400 

Homyw'ili Stein v. Larkin & Bros. Ltd., [1934] t K.B. 191 ... 314 

Horan v, Flayhoe, [1904] i K.B. 288 ... ... 158 

Horlock V, Beal. [1916] i A.C. 486 ... ... 344 

Horton n. McMurty, (x86o) 2 L.T. 297 ... ... 367 

Houghton t;. Pilkiagton, [19x2] 3 K,B, 308 ... ... -h. 302 

Hughes v. Overseers of the Pariah of Chatham, {1843) 3 Man 

Sc G. 54^x34 E.R. 479 ... ... xir, 207 

Hulse i/. Hiilse, (1856) 17 C.B, 711 ... ... 184 

Hutchinson u. York, Newcastle and Berwick Rly. Co.* {1850) 

5 Ex. 343 


93 



TABLE OF CASES 


Hattman V. Boulnoia. U 8 a 6 ) 2 C.P. 510 ■■■ 

Hutton V. West Cork R^. Co., ^3 654 

Hyett V. Great Western Ey. Co., [1947] 2 AU.E.E. 264 




PAOR 

... 265 
56. 57 

... 3C»3 


niustrated Newspapers Corporation. Re r (1900) *6 ■ ^57 - 

iSiorpoLifd CounoK’l^w Reporting in EogUnd v. Wiiliain Green 
& Sons, (I9t2) W.N. (Eng J 343 ••• 

Iiidar Siiigb v. Secretary of State, 119 /22 

Indo-Buiroa Oil Field «. Bnraab T l'R^'^fioaVi 

Indo-Union Assurance Co. Ltd. v. T. Srmrvasan, T.L.R. [19471 

Industrial Conciliation & Arbitration Act, 190S, In rs, (1909) 28 

Inglis n. East India Co., (1851) r8 L.T. jP'®’ ^3 ^ 42 ' 

Irrawaddy Flotilla Co. v. Bugwandas, (1891) 18 I.A, 121 


114 

21 

144 

58 

399 

r86 

2x9 

251 

I 


J 

T. Chowdhury v. M. C. Banerjeo & anr.. 55 C p' 

Jackson v. Union Marine Insurance Co., (1874) 

Jacob^iuas Sassoon v. Dossa Kalian, (1911) i 5 I-C- 757 2*6, 

lames v. Krauth, (i9io) 26 Tf-L-K. 240 D.C. 

Ttinkidris V K. I. Rly., 6 AIL 634 -r-k ' " 

Tebsen v. East & West India Dock Co,, (1875) lo C.P. 300 
Jenkins v. Battams, (2865) yC.B. 168 i?'Tj tjto ’ " 

Jennings o. RundaU, (1799) 8 T.E. 335 = 101 E.R. 1419 ... 

Jobson V* Palmer, [1893J 2^ Cb. 72 /.'U*!,,!*.., "RaJ iS 

Jogesli Chandra Cbaudhun v. Mahim Chandra Rai, (1914) 

C.W.N. 1078 ... . „ 

lobnson w. Blenkensopp, (1841) 5 Jur, 870 ... 

Jones V. Sculkrd, [i 80 ] 2 Q.B. 565^ ... 

Junior Carlton Club, Re : [1922] i .. '™ 

lupiter General Insurance Co Ltd. v. Ardesbir Bomaiiji ShrofE ( 1937 ) 
41 C.W.N. 1221 ... ••• 3 t> 5 . 

K 

Kaliapenimal w. Visalakshtni, A.I.R. 1938 Mad. 33 
Kalyanii o. Tirkaram, A.I.R. 1938 N^. 254 •” 

Kamini Kumar Chanda y. liebati Raman Das, (1920) 

Kainpta Prasad v. Sheo Gopal I..al (1904) 

Kandan Textiles Ltd. v. Industrial Tribunal Madras, i Ind. Factories 
Journal Reports, 217 ... 

Kapoor v. Emperor A.I.R. IM 7 Lab., 547 "■ . 

Karkham w, Attenborough, [1897] i Q.B. 201, C.A. ... 

Karkham v. Gill, ^1897! r Q-B-. soj- /v t> e t «u 

Kartar Singh Giani v. Ladha Singh & ors.. I.L.R. 16 Lah. 103 ■■■ 

Katyayani Debi v. Port Canning & Land Improvement Co., (1914) 
19 C.W.N, 56 ... ... ^ . .‘,1 

Kayser v, London Passenger Transport Board, [1950] 2 Ah 

231 

Keighley Maxsted & Co. v. Durant, [1902] A.C. 240 ... 

Kelly y. Spencer & Co., 1949 S.C. T43 ... , ... 

Kemble v. Farten, (1829) 6 Bing. 141 


33 C.L.J. 
123, 337 - 


66 , 

66 , 


366 

252 

413 

159 

238 

429 

76 

19 

312 

144 
114 
64 
47 

369 


195 

184 

356 

27 

366 

46 

67 

.67 

148 

189 

298 

1S9 

100 

425 




TABLE OF CASES XXV 

IC&ma Hand v. East Indian Railway Admiiuatration, AJ.H, 1943 

All, 243 ... ... 274 

Kinlock V, Secretary of State for Ipdia-in-CouneUt (1880) 15 Ch-D, i 57 
Kirchner & Co. v. Grubaa, [1909] t Ch. 413 ... 395 ► 397 

Kirkby v. Taylor, [1910] i K.B, ,529 - -■ LS9 

Kirtyanand Singh v. Saileswar Sen, A.I.R, 1937 Pat. 22 ... 283 

Klein ; In re^ (1906) 22 T.L.H. 664 ... 220 

Koncliba Gopal tf, Mestregean, A.I.II. 192S Bom. 91 -- ■ ' 34 

Kumar, ¥. v. The Running Shed Foreman, E.I.Ky., AJ.R. 1946 

Oudh 148 ... ... ... ... ... 273 

L 


{1899) So L,T. 55 


Lacy V. Osbaldiston, (1837) S C. & P. 80 
Lagerwall v. Wiljkinson, Henderson & Clarke Ltd 
Lake v, C.ampbel3, (1862) 5 L.T. N^S, 582 
Lala Bala Kam w. Bail Nath Joshi, (1936) 16S LC.. 967 (I-ab.) 
Lamb v. Evans, [1893] 1 Ch. 21S 

Lancaster v. London Passenger Transport Board, [1946] 2 All E.B. 

612: [1947] 2 All E.R. 267 C.A. ... 

Landa v. Greenberg, (1908) 24 TX.R. 441 34, 

LatcMord Premier Cinema Ltd. v. Ennion & Paterson, [1931] 
2 Ch. 409 

Liugler V. Pointer, (1826) 5 B. d: C. 547 
Law V. Redditch I^cal Board* [1892] i Q.B 
Lawler v. Linden* (1876) I.R. 10 C.L. x88 
Lawrence v, Bushnell, (190S) IX.K. 35 Cal 
Lawson, Wardby t/. Bringloe, .* [1914] x Ch," 682 
Learoyd v. Brook, [1891] i Q.B. 431 
Lees V, Whitcomb, (1S28) 5 Bing. 34 
Lewds V. Fullarton, (3839) 2 Beav. 6 
Lewis V. Peachey, {1862J 158 E*R* 989 
LiJfen V. Watson, [1940] 2 All E.R. 213 ... 

Limpus V, I-ondon Geoeml Omnibus Co., (1862) i H. Co, ^26 

Lmdkay v. Queen’s Hotel Co. Ltd., [19x9] 1 K.B. 212 ... 239, 357 

Lister v. Stubbs, {1890) 45 Ch.D. t 

Lloyd V, Gmce, Smith & Co., [191^] i A.C, 716 

Lloyd V. Midland Hly. Co., (1914) 30 T.L.K. 257 

Loftua V. Roberts, {1902) rS T.L.H. 532 C.A. ... 

Lomax Arding, (1855) 10 Exch, 734 ... ... 

london & North Eastern Hly. Co, v, Barriman, [1946] i All 


127 


463 

Ch, i 


373 

125 

«39 

1X4 

X43 

98 

H 4 


35 ^ 
239 
- 353 

... 114 

... 142 

... 4’9 

181, 378 


1S4, 


254 

182 

419 

303 

412 

79 

3x2 

127 

2x7 

373 


[1912] 2 K.B. 73 


33S 


. E.H. 270 

Loudon General Omnibus Co. v. Holloway, 

Long V. Millar, (1879} 4 C.P.D. 450 
Longman v. Winchester, 16 Ves. 269 
Lough r. Ward & anr., [1945) ^ All E.R. 

Louth u. Drummond, (The Times 28th March"^ 1849) 

Lowndes v. Stamford & tVamagton (Earl), (1852) 18 Q.B. 425 
Ludlow Corp. tK Charlton, (1840) 6 M. & W. S15 
Lumley v. Wagner, (1S34) i De G. M. ^ G. 604 
Lygo t/, Newbold, (1854) 9 Ex. 302 

M 

Macbeth & Co. Chislett, A.C. 220 

Macdonnel v. Marston, {1884) Cab. dc El. 281 
MacDowah'g Case, , (1886) 32 Ch.D. 366 ... 

MacGiilivray v. Joka Assam Tea Co., (187&) IX.H, 2 Cab 33 
Mackison t/, Dundee Magistrates, [19x0] A.C. 285 
Macmillan ec Co* Ltd. p. K. ^ J. Cooper, (1923) IX.R. 48 Bom, 30S 
51 I.A, J09 


gi 

... 367 

... 29 

... 140 

39 

... 114 

... 404 

65, 402 
299 


,,, 276 
... 4x0 
... IT 3 
76, 365 
222 


X48 




TABLE OF CASES 




951 


269 


247, 250, 


724 


7 K 


ang. 303= 


140 

39 ^ 

14^ 

3^5 

393 

396 

251 

406 

412 

126 

373 

251 

209 

294 

398 

34 ^ 

114 


Macmillan ^ anr. 1;. Suresh Chandra Deb, IX.R. 17 Cal 
Madras Kly. Co* v. Rust, (1890} I-L.R. 14 Mad. 18 
Mahomed Abdul Jalil v. Ram Dayal, X,L,R. 38 All. 484 

Malabar Forest & Rubber Co* Ltd. v. MacLeod, (1Q25J 9^ X.C. 615 
Malik Karayan Das v. District Board Jhau, AJ*R. 1940 
Lah. 71 *■* 39O: 

Mallam t;. May* (1843) ^ ^53 r 

Maloney v. St. Helens Industrial Co-operative Society Ltd** [i933] 

t K.B. 293 CA. ... 240, 

Manekji Naroji Balsara v. Municipal Commiasioners of Bombay* 
(1929) 32 Bom. L.R. 463 
Maoubens v. Leon, [1919] x K.B* 208 

Marbe y. George Edwards (Daly's Theatre) Ltd., [1:928] i K.B 
Marina The, (18S0) 50 L.J.P. 53 
Marrison v. Bell, [1939] i All £.R. 745 
Marsh u. Estcourt, (1890) 24 Q.B.D. 147 ... 

Martindale V- Falkner 2 C.B, 706 ,,, 

Mason u. Provident Clothing Sc Supply Co. Ltd., [1913] A.C 
Matilal Raha v. Indranath Banerjee, I.L.R. 36 Cal, 907 
Matsukins v. Priestman & Co., [1915] i K.B. 681 
Maung Thein Pe v. J.P. DeSouza, {1959) IX.R 
119 I,C. 740 

Maung Aung Tha o. Maung Ba Than, A.l.R. 1925 
Rang. 246 ... ... 

Maw V. Jones, (1890) 25 Q.B.D. 107 ... 

McCabe v, Pa11i6 Frferes Cinema, 35 T.L.R. 313 
Medianat The, [X900] A.C. 1x5 
Merryweather e;. Moore, [1892] z Ch. 518 ... 

Metcalfe V. London Passenger Transport Board, [1939] 

542 C.A. 

Metzner v. Bolton, (1854) 9 Exch. 518 
Middleton v. Brown, (1878} 47 LJ.Ch. 411 C.A. 

Middleton v. Playfair, A.I.R. 1925 Cal. 87 
Millar v. Taylor* (1769} 4 Burr. 2303 
Mir Muhammad Haji Omar v. Divisional Superintendent 

IX.R. (X941) I^ar. 394 

Mirams: In re, [1891] i Q-B. 594 
Mitcbels v. Reynolds, i P. Wms. 181 
Mitchell V. The Queen, [1896] 1 Q.B, xzi 
Moflat V, Dickson, (1853) 13 C.B. 543 
Mohini Mohan Siogh v. Sitanath Basak, (J93^) 34 C.W.N 
Mohomed Nazarurldin Oppenheimer ^ Co., 9 Bur. L.H, 

Mohori Bibee v, Dharmodas Ghosc* (1Q03) 30 

I.A. 1T4 ... ... 8, X3, r6, 17, X9, 20, 

Montague v. Flockton, 16 Eq. 189 

MooreQch, The, In re a {1889) 14 P.D. 64 ... ... 

Moola V. K.C. Bose, A.I.R. 1916 L.R. riz^sfigib) g Bur. L.T. 63 

-39 X'C. 981 ... ... ... 356, 4t3 

Morgan u. London General Omnibus Co., (1884) 13 Q3.D. 832 


261, 264, 368 
183, 420 
113 
419 
79 


2 AU E.E 


77 . 91 
N.W.Ky! 


■ 540 
285 


72 

554 

3^7 

3 

269 

390 

396 

38S 

e? 

149 

260 

178^ 

402 

75. 


Garage & Engineering Co. Ltd 


[1921] 

57.218, 

A.I.R. 1918 
412, 

Pattar, (1909) 33 


53 


Morikrty i;. Regents 
i K.B. 423 

Moulmein Rubber Plantation Co. Ltd., u. Mitchell, 

L.B. 93 

Moyil Kotta Kunchunni Nair v, SubraTnanian 
Mad. x62 

Mt. Suga Kuer u. Firm Brijram Ramniwas Sc ars.* A.LR. 1937 
Pat. 526 ,w ... , 

Mukherjee A.C. v. Municipal Board Banares, 22 AXJ. 26 
Municipal Council of Cuddalore v, T,M. Pancbapakesha Aiyar, (1920) 

15 L,W.:69 I.C. 767 ... . . 264, 358 

Municipal Committee Buldana v. D.S. Karve* A.I.R. 194^ Nag, 347 337 


260 


43 E 3 

78 

189 

368 




xxvn 


TABLE OF CASES 

PAGE 

Municipa! Board, Shabjehaapur v. Subba Singh. 1937 

AIL 264 ... ^,^3^5.336 

Municipality of Tatta v. Assaniuai Chaudoomab AJ,R. 1:914 bind, 

155 -■ ”■ ti4> 357 

Munshi Shaik Ab^iur Rahman 6c anr* v. Mir^a Mahomed Shira^L 

(1899) IX.B. 14 Bom* 5S6 ... *** J43 

Mnralidhar Chatterjee v. International Film Co. Ltd*, 70 I*A* 35 

“[*943] 2 CaL 213 -*. *** -- i 79 p 3^3 

Murdock v. Funduklian, (1886) 2 T.L*K* 614 C.A* 131 

Hurley Bros. v. Grove, (1882) 46 J.P* 360 .,* **. 299 

Murphy v. Phillips, (1876) 35 L.T. 477 ... ^** . ^ 

Musammat Dii]i v. Sreemati GoaUn, IX.K* 1941 Pat* 373^A*I,K* 

194X Fat* 65 (F.B.) ,., ... 269 

N 

Nagpur Electric Light & Power Ltd, v. Anand Vishnu Deodliar, 

A,LR* 1944 Nag* 66 ' 31. 113, 409 

Napier v. National Business Agency Ltd, [1951] ^ All E,R. 264 379 

Narain Das v. District Board Jaang, AJ.R. 1940 Lah* 71 390, 394 

Nathgulab & Co. v. W.C. J^haller & G.I.P.KIy* Co.. 25 Bom. 

L.R, 599 ... ^3® 

National. Provincial Bank v. Marshall, (1SS8) 40 Ch.D, 112 65 

National Telephone Co.. Ltd* Anand, (1896) 40 SoL J* 741 80 

Ndl u. Harland & WolH Ltd., 82 LL L. Rep* 515 ... ... 304 

Newby V. Wiltshire, (1785) 2 Esp. 739 .*. ... 122 

Newspaper Proprietory Syndicate Ltd*: In re, [1900] 2 Ch* 349 57 

Niblett V, Midland Rly* Co., {1907) 23 T*L,R* 240 245, 246, 247, 25X 

Nichol u, Maxtyn, (1799) 2 Esp. 732, N*P* .,* *** ... 78 

Nicholas ti* Sparkes (F*J.) & ^ns, [i945] 309 C.A. ... 316 

Nirod Chandra Ray v. Raja Kirtya Nanda Singh, (1932) 80 T,C* 

308 (Pat*) ... **. ... ... *..114 

Nokes V* Doncaster Amalgamated Collieries Ltd., [1939] 2 All E*R. 

668. On appeal 11940] 3 All E.It. 549 .** ... 73 

Nordeufclt v. Maiam Notdenfelt Guns Sc Ammunition Co,, [1894] 

A,C* 535 399. 4^0 

Notley w. London County Cotmdl, [1Q15] 3 K.B, 580 ... 391 

Nowian v. Ablett, (iSjs) 2 Cr. M. iS: R. 54 -- -■ 4 ^^ ^^4 

Nugent o. Smith, (1876) i C.P.D. 423 ... ... *** 348 

0 

0,T* Ltd. t»* Cumining 6c Co*, (1914) 32 R.P.C. 69 .*, ... 309 

Oakes & Co. o* Jackson & anr., (1876) IX.R. t Mad. 134 ... 400 

Ogdens Ltd. v* Nelson, [1904] 2 K.B, 410 ... .*. ... 124 

Ogle u, Morgan, (1852) r De G. M. d: G. 359 ... *.* 49 

O'Grady v, M. Saper Ltd., [1940] 3 Ah E*R. 527 ... 248, 249 

Olsen & anr. v. Cony & The Gravesend Aviation Ltd*, [i93^} 3 

All E*R* 241 ... ... 100, 103, 104, 105, x62 

Oppenheimer & Co* v. Long, (1923) 88 I.C, 19S ..* 234 

^ Orrnerod: Bjif parte, 13 L.J.M.C* 73 ... ... ... 53 

Osbom V. Ghlett, {1873) 8 Ex. 88 ... ... ... 3^9 

Ottoman Bank of Nicosia v. Chakarian, [1930] A*C. 277: A.l.K. 

1933 P*C. 26 **. .*. ... 77^ 232, 368 

Ottoman Bank of Nicosia v. Dascalopoiilos, A.I*K* 1935 PO* 39 ... 232 


Palmer v* Snow, [1900] r QX* 725 ... ... ... 53 

Paris u. Stepney Borough Council, [1949] 2 All E.R. 843 85 

i^rker v, Ibbetson, (1858) 27 L.J.C.P. 236: 4 C.B.N.S. 346 214, 239 






PAOEl 



:vux 


TABLE OF GASES 


Parkin v. South Hettoa Coal Co^ (x 9 t> 7 ) TX.R. 193 C,A. = g8 
L.T- 162 * . -- - XX 4 ' 

Parkinson v* Liverpool Corpxi.* [195^] ^ E.R. 3^7 C^A, 298 

Pany v, liverpool Malt Co., [1900] i 339 C,A. ... 403 

Parsons v. I^ondon County Cotmcil, (1893) 9 TX.R. 619 ... ... 379 

Pass of BallaUr (owners of) t/. CardiR Claannel Dry Docks dt 

Pontoon Co. Ltd., [1942] 2 All E.R. 79 ... ... 3x5 

Patent Floor Cloth Co. (Dean 6 c Gilbert's Claim): In re, 41: 

L.J.Ch. 476 ... ... ... ^ ... 4 X 3 

^ B. Sc C. 37s 131 

^ K.B. 381 ... ... ... 411 

Q.B.D. 536 ... ... 379 

j Q B. 688 ... ... ... 29 

62X.J. Q.B. 441 ... ... 47 

[190S] I K.B. 766 C.A. ... ... 239 

7S1 ... ... ... 310 

94 > 97 


Pattisoh Jones, (1828) 8 
Payzu V. Saunders, [X 9 X 93 
Pearce v, Foster, (1886) 17 
Pearce n. Gardeaeri [1897] 
Pearce Lansdownej (1883 
Penn v* Spiers & Pond Ltd 


&p . _ 

Peters n. Jones, [ 19 x 4 ] K.B. 
Petrel, The (1893) B. 320 




Petrie V. Macfisherics, Ltd,, [1939] 4 All E.K. 281 
Phillips V. Clift, (1859) 4 H. 8c N. ibS 
Phillips V. Foxall, {1872) 7 Q.B. 666 
Pickard v. Smith, (1861) 10 C.B. N.S. 470 ... 

Pilkington v. Scott, (1846) 15 L.J.Ex. 529: (X846) M. & W, 657 
Po Kin u. Maung Kala, AT.K. 1914 L.B. 271 
Pollard v. Photographic Co., 40 Ch.D. 345 ... 

Potter ty. Faulkner, (1861) i B. & S. 800 

Pottle V. Sharp, (1896) 65 LJ.Ch, 908, C.A. ... ... 

Poussard v. Spiera and Pond, (1876) i Q.B.D. 410 
Powell & Thomas v. Jones Co., [1905] i K.B. 11 
Powless 1;. Hider, (1856) 6 E. & B. 207 

Prabhulal Upadhaya v. District Board Agra Sc anr., A.I^R.. 1938 

AIL 276 ... ... X14, 385, 389, 392 

Praokerd: Ex parte, {1SX9J 3 B. & Ad. 257 ... ... 182 

Pratt 6 c org. British Medical Association & ors., [19x9] * K.B. 244 
Premgir Chatagir v. Wawa Community. A.I.R, 1939 Sind. 25X 46, 

Price t;. Mouat, (1S62) ri C.B. H.S. 508 ... 51, 

Priestly t/. Fowler. (xBa?) 7 LJ. Ex, 42 ... ... 77 

Gholam Hossain Shah (Prince) Sc ors. v. Altaf Hossaia & ors,, A I.H. 


248, t$x 
xSip 377. 57 S 
... 3^7 

3x3 
^54 
383 
80 
299 

XJ 4 

242 

79 
196 


322 


93 


1934 Cal. 328 
PulLman Sc anr. v. Walter Hdi 6c Co, 


[1891] I Q.B, 524 


24. 


205 

128 


Q 

Q-E V. Tyab Alii, (1900) 24 Bom. 425 
Qnarman u, Burnett, (1840) 6 M. Sc \V. 499 
Quiim V. Leathern, [ 190 X] A.C. 495 


t 9 i 

313 

32 X, 


R 

R. t/. Birmingham & Gloucester Ely Co,. (1842) 3 Q.B. 223 ... 29^ 

R, u. Board of Education, [1910] 2 K.B. 165 ... ... 239 

R, t/. Brampton (inhabitants), (1777) Cald. Mag. Cas, xi ... 3S2 

R. V. Chillesford (Inhabitants), (1825) 4 B. & C. 94 ... ... 39 

R. V. Christchurch (Inhabitants), 1760 Burr. S.C. 494 ^ 4 ^* 

R. V. Coltishall (Inhabitants), (1793) 5 T.R. 193 ... X58 

R, V, Credition {Inhabitants}, (1831) 2 B. 8c Ad. 493 ... 158 

R. V. Darlington School, (X844) 6 Q.B. 682 ... ... .... 

K. V. Edingale (Inhabitants), (1830} 10 B. & G. 739 157, 158 

R. V. Essex Commissioners of Sewers, (18S5) 14 Q/B.D. 561 C.A. 348 
R, V. Governors of Darlington School (1844) 6 Q,B, 682 ... 25^ 





R. 

R, 

E. 

E. 

R* 

R* 

R. 

E, 

E* 

K. 

E* 

R. 

R. 

R. 

E. 

E* 

R. 

E. 

R. 

E, 

R. 

R. 

R. 

R. 


TABLE OF CASES 


Great Nortii of England El5^. Co., (1844) 3 
Great Wishford {Inhabitants}, (1S35) 4 Ad, 
Instant, [1S93 3 x Q B. 450 
Tosepbson, (1914) no L-T. 512 
Kingsweare (Inhabitants}, (177b) Burr. S,C 


L.T. O.S. 161 
& EL 2X6 


Kylsant (Lord), [1932] i K,B. 442: 23 Cr, 
Laindon (Inhabitants^ (1799) S T.K. $79 
Leech, {1821) 3 Stark 70 


839 

App 




793) 5 

292 


T.R- 153 


Margratn (Inhabitants), 

Medley, (1834) 6 C, & 

Mouiitsorrell (Inhabitants), {1S15) 3 M. & S. 497 
Negus, (1873) L*R, 2 C.C*R* 34 
Kether Knatsford (Inhabitants), (1831) t B. Sc 
Newtoivn (Inhabitants), (1834) i Ad. Sc EL 238 
Northowr^ (Inhabitants), (r84g 9 Q.B, 24 
Norton (Inhabitants), (1808) 9 East 206 
Peck, (1698) I Salk 66 
Rainham (Inhabitants}, (1861) i East. 331 
Saltren, {1784) Catd. Mag, Cas. 44 ... 


Rep. 83 


d, 726 


XKIX 

PAGE 

... 

292 

... 

158 

.. 1 

I2I 

.. ♦ 

182 


150 

... 

307 

158. 

1,59 


<>5 

... 

159 

... 

292 

.... 

i6x 

... 

33 

. .4 

161 




158, 


Smith, 34 LJ.M.C. 153 

St. Margarets, King's Lynn, (1826) 6 B. & C. 97 
Stephens, (1S66) L.R, i Q.B. 702 ... 

Stoke upon Trent (Inhabitants), (1843) 5 Q.B. 303 
United Kingdom Electric Telegraph Co., (1862) 3 F. & F* 
WeHord (Inhabitants), Cald. Mag, Cas. 57 


Intro. X, 


73 


Radcliffe v. Kibble Motor Services Ltd., [1939] 

A.C. 215 ... ... ... 94, 95* 9^* 97 > 

Radha Madhab Paikia v. B., (1910) 15 C.W.N, 414 ... 192, 

Raghoonath Doss v. T. Halle, {1S71} 16 W.K. 60 
Ralii Bros. v. Ambika Prasad, (1912) 35 AIL 132 .,. 113, 114, 

Ramaawami Aiyar v. Madras Times Printing & Publishing Co. Ltd., 

A.I.R, 1918 Mad. 1257 ... ... ... 76, 

Ram Chandra Bajpye v. Rakhal Dag Mukherjee, A.I.K. 1914 CaL 325 

Ramji Manor v. Little, (1873) 10 B.H.C.R, 57 
Ramlal v. Tularam, {1881) 4 All. 97 
Rampal Singh v. Murray & Co., I.L.R. 22 All. 164 
Ranee Usmat Koowar 1/. Taylor, (1865} 2 W.R. 307 
Rangachati, R.T, v. Secy, of State, 64 LA. 40 
KatclMe v. Evans, [1892] 2 Q.B. 324 ... ... 417, 

Read v. Friendly Society of Operative Stone Masons of England, 
Ireland St Wb^gs [1902] 2 K.B, 732 C.A. ... 

Reading, Me: [1949] 2 All E.K. 68 C.A. ... ... 79 

Rebecca Stewart t;. Debi Prasad, AJ.R. 1914 AIL 153 ... 

Reed u. Cattermole, [1937] r K.B, 613, C.A, ... 

Reeve n. Reeve, (1858) i F. & F, 280 N.P. ... 

Reid V. Explosives Co., (1887) 19 Q.B.D. 2G4 ... 353, 

Renshaw v. Queen Anne Residential J^Iansions & Hotel Co, Ltd., 
[1897] J 662 C.A. 

Reynolds v. Tilling, (1905) 19 T.L.R. 539 ; 20 T.L.R. 

Rhodes v. Forwood, 1 A.C. 256 ... 

Ridgeway v. Wharton, 6 H.L.Caa. 238 
Ripley v. R. Vaithenatha Iyer, (1914) 26 X.C, 270 
Roberts v. Gray, [1913] i K.B, 520 
Roberts i;. Hiira Plymouth Co.. Ltd., (1897) tt TXR. 

Robeits V. Hopwood St ors,, [19^5] A.C. 578 
Roberts v. Smith, (1859) 4 H. ^ N 
Robinson v. Davidson, (1871) L.H 
Rodriguez v, Hannay, ATR. 1942 Rang. 64 
Rogers o. Booth, [1937] 2 Ail E.H. 751 C.A 
Rogers v. CMton, (1S03} 5 Bos. & P. 587 . 


57 


2Z 


C.A. 

^7* 


263, 

20, 

23S, 


3^5 
6 Exch, 


269 


161 

159 
65 
179 

160 

xlvi 

I2T 

160, 

29s 

73 

292 

3S2 

29 X 

309 

262 

261 

365 

204 

261 

40 

200 

tl? 

420 

5^1 
, Si 

rS 8 

2x0 

2T5 

4II 

495 

302 

124 

29 

264 
168 

265 
^39 
217 
X 79 

28 

43 

131 











TABLE OF CASES 


Roshan Lai v. District Board, AJ^arh, AJ.H, 1935 Ail. S02 [ 158 

LC- 626 ... 72. 3 ^ 5 ^ 386. 

Kotirke v. White Moss C>olliery Cor, (1S77) a C.P-D, ^£05 C.A. 64 

■Rubel Bronze etc- & Vos. nont. In re, an Arbitration between 

Rebel Bronze A’Metal Co. Ltd. & Vos.) [19181 i K.B. 315 331, 420 
Rnbea v. Great Fiogall Consolidated etc., [1906] A.C. 439 186^ 

Rucknia Boye v. Lullen Eoye, (1849) 5 M-I.A. 234 P.C. ... 4ZI 

Russell V. Shinn, (1861) 2 F, & F. 395 K,P. ... ... i8a 

Ryan v. Jonkinson, (1835) 25 L.J.Q.B. 11 ... ... ... 113 


Sadapatty Mudalier v. Sejetharamaia ^ ors-, (1906) I.L.R* 29, 

Mad, 292 ... ... ... ^43 

Sadiq Ali Khan v. Jai Kishori, A.I.R. (1928) P. C, 152 ... 20 

Sadler Henlock, (1853) 4 E. & B. 570 ... ... ... 34 

Salt V. Pow'der Plant Co.. Ltd., [1936] 3 All E.R. 322 .., 7 ^ 

Sardar Gnlab Singh v. Punjab Zemindari Bank Ltd., A.I.R. 1940 

Lah. 243 ... .., ... ... 57 

Sandby' parte, (1745) a 6 E.R. 97 ... ... ... :i8o 

Savage v. British India Steam Navigation Co,, Ltd., (1930) 46 
T.LR. 294 ... ..* 

Scammel n. Ouston, [1941] r AU E.R, 14 ... 25 

Scarman v. Castell, (1795) i Esp. 270 N.P. ... ... il9i 122 

Secretary of State v. Bholanath JEVUtra, I.L.H. 60 Ca!. 909SSAJ.R. 

1933. Cal, 409 ... ... 238 

Secretary of State v. Jamuna Dag, I.L.K, ii Pat. 584 ... 23S 

Secretary of State n. Surendra Nath, A,I.R. 1938 CaL 759 ... 337 

Seilen v, Norman (1829) 4 C. & P. 80 N,P. ... ... ... 122 

Sellers v. London Counties Newspapers, [1951] i All E,R. 344 ... 235 

Seshadri Ayyacgar v, Kataraja Ayyar, I.L.S. 21 Mad. 179 334* 335 * 33^ 

Seshagiri Row v. Nawab Askur Jung, (1907) 30 Mad. 438 ... 231 

Sew Karan v. Corporation of Calcutta, 39 Cal, 682 ... ... 19X 

Shain v. Amot, 2 Stark 256 ... ... 76 

Shallcross t/. Oldham, (1862) 2 John & H. bog; 5 L.T, S24 ... 79 

Shaw V. Chairitie, (1850) 3 Car. & Kir 21 N.P. ... 383 

Shearman v. Folland, [1950] i All E.R. 976 C.A. ... ... 419 

Sheffield Corporation v. Barclay, [1905] A,C. 392 ... ... 115 

Shenton v. Smith, [1895] A,C. 229 ... ... 388 

Sheshadari Iyengar, K, v. Ranga Pattar, (^911) 21 M.L.J, 580 335 

Short V. Poole Corporation, [1926] i Ch. 66 ... 239 

Shnrrey, Savory v* Shtirey, Re : [1918] 1 Ch. 263 ... 2B9 

Simmons n. Health Laundry Co., [1910] i K.B, 343 ... ,,, 34 

Simmons v. Willmott. (1800) 3 E.'ip, 91 N.P, ' rrg, 122 

Simpalajc Manufacturing Co., Ltd. v. Alla-ud-Din, AJ,R. 1945 

Lah, T95 ... *>, ... ,,, ... 271 

Simpson V. Thomson, {1S77) 3 A,C. 279 ... ... ... 416 

Sir Gauga Ram n. Dunichand Bhandari, (1924) 78 I.C, 763 Lah, 114 
Sirur u. Mythili Ammal, (1931) 6r M.LJ, 6SS ... 424 

Smith V. Allen, (1862) 3 F. & F. 157 383, 403 

Smith y. Baker & Sons, [rSgx] AC. 325 ... ... 84, 87 

Smith V. Baveystock & Co. Ltd,, [1945] r All E,R. 331 ... 87 

Smith n. Genera! Motor Cab. Co. Ltd., [tgir] AC. rSS .,. 197 

Smith y, MacNally, [1912I 1 Ch. 816 ... ... 387, 389 

Smith V. Overseers of Sedghill, (1875} L.K. 10 Q.B, 422 ... 209 

Smith (W.H.) & Son v, Clinton & Harris, {1908) 23 T.L.H. 34 it6 


Smyth V. Stretton, (1904) 20 TX.R. 443 
Soam y, Bowden, (1678) 23 E,R, 216 
Solomon y. Cropper, (189S) 79 L.T., 301 ... 

Soma Bai y, S.V, Chellam, A.I.R, 1939 Mad. 485 


220 

179 

49 

28a 


TABLE OF CASES 



XXXI 


muIE Hetton v. Haswell, Shotton & Easingtoa Coal & Coke 

Co.. X 907 oS L.T. i62 C.A 
Ejin S' * 


?AOE 


Soua Ely. Co. & aar. v. Ramakrishna'/l.L.R. 13 Mad. 34 

South Wales Miners’ Federation v. Glamorgan Coal Co., [100^1 

A.C. 239 ,,, i-jj 

Southern v. How, (i6r8) Cro, Tac- 468 

Speed 0. Thomas Swift & Co., Ltd,, [1943] i AU E.R. 339 
bpeight V. Gaunt, 9 A.C. i ... ^ 

Spotswood V. Barrow, (1850) 5 Ex. no !!! 
bpnngett v. Ball, (1865) 4 F. & F, 72 ... ... 

Sree Menakshi Mills v. C.T. Ananta Rama lyar, (r929) 122 I,C. 307 
Sn AalleOagar Devasthanam v. Thiruvengadathan Thinimalai & anr.. 

A.LR. 1943 Mad. 222 ... ... 

Srinivasb o. Superintendent, Government Printing Nagpur, I.L.r! 

1944 Nag- J40 ... ... ... ® ' 

Stadhard v. I.,ee, {1863) 3 B. & S. 364 

Steel jj. Glasgow Iron & Steel Co. Ltd., (i944i's.C. 237 !” 

Stephens v. Dudbiidge Ironworks Co. Ltd., [1904] 2 K.B. zn'i C.A 
Stephensoa v. London Joint Stock Bank Ltd., (1903) 20 T L.R 8 
Stevens v. Woodward, (1881) 6 Q.B.D. 318 , , - « 

Stimpson v. Bennett, A.I.R, 1946 Oudh 73 
Storey v. Fulham Steel Works Co., (1907) 24 
T.L.lt, 89 

Strictland v. Williams, [1899] x 6,B. ^82 

Sahib & ors,, (1903) 26 Mad. t68 
Sura Kuer u. Finn Bnjraj Raraniwaa & ors., A.I.R. 1937 Pat. 326 . . 
Sukhararn & Debu Butt u. Ram Krishna, A.I.R. 1941 Oudh. 10 

Nir"7d ■ * ' = 

Swaine e. West (Butchers) Ltd., [1936] 3 Au'e.R. 261 
Sykes V. Ihxon, (1839) 9 Ad. & El. 693 ... ... 


70 

307 


320 

II6 

88 

301 
57S 

302 
4^8 


5^5 


270 

68 


304 

H 

334 

303 

289 


244, 245, 246, 247, 


353. 


25t 

35S 

402 

39B 

189 

35<^ 


3.56 

373 

234 


Tarry v. Ashton, {1876) 1 Q.B.D, <14 
Tattersall u Orysdale, (ig^^ 2 K.B i8r i” 

Tay or v. Brewer, (1813) i M, a S. 290 ... ... 2is.2?7 

laylor w, I^ird, (1836) i H. & N. 266 ... .„ *1^ 

Sheffield & Lincolnshire Ely. Co., [iS^ 

Taylor p, Sims'!& Sims,” [1942] a"All E.R."375 i." *" '^86 

Tenant v Smith, [1892] A.C. 150 

Terry v. Hutchinson, {1868) 3 Q.B. sqo ■ ■" 

Sr I E?-°- 

Nordenfelt Guns &'Ammunition' 

Tickeii p. Rrad, Loat, 213^^^ - 399,400 

Tikarana Bauia v. Gendalal & anr., A.I.R. 1933 Nag. 247 26< 227 

Tilling LM p. James. (1906) 94 L.T, 823 . * Z ^^7 

Todd p. Kelhage, (1852) 8 Exch. 131 

Tomnto Power Co, Ltd. v. Paskwan, [1915] A.C. 734 " ' ' ra 

Trite Bhagwandass, I.L.R. i|37 Rang. 444 I" all 

W. I^rd Krishna Sugar Mills Ltd,, A.I.r! 1946 276 27a 

Tuck & Sons 0. Priester, 19 Q.B.D. 629 .. *94" iin- 270 273 

prr';;; ■■■ i 


373 


JCXXU 


TABLE OF CASES 



T.n.er Saw*« » Co., [19".] J 

Twine v, Bcjuas Express Ltd-, (i 94 t>) ^75 T.L.K, 131 . ... -33 


U 


University ot Londoa Press Ltd. v. University Tutorial Press Ltd.. _ 
[igi 6 ] 2 Ch. 601 ... ■■• 


34 - 14I 


Vallance v. Falle, 13 Q.B.D. 109 Travadi IL 

Vasudeo Gane.sh Joslii u. Anupram Hanbhai Travadi, l-L 

44 Bom. 720 - 

Vaughan v. Booth, (1853) Jur. 80S 
Venables v. Smith, (1877) ^ * 7 ?. :: 

Venkata Eao v. Secretary of State, 64 f-A. 55 . 

Venkata Sitapati w., Krishna C,E.N. Dot. AT.K. Pat. 176 

Vibert w. Eastern Telegraph Co., (1883) C. & E. 17 
Vokes Ltd. v. Heather, 62 R.I^.C. 135 ■■■ • ' 


13 S 


.K. 


... 145 

... 49 

... 196 
... 387 
70, 71 
... 113 

136, 138 


W 


Waldock y. Winfield, [1901] 2 K.B. 596 ■■■ 

Walker v. Crabbe. (^9^6) 33 T.L.R. irp -i' k'"ti r-, 

Walker v. Ciystal Palace Football Cltib L-td,, [igio] i K,i . 07 

Wallis V. Day. (1837} 2 M. & W. 373 ■” 

Wallwork v. Fielding & ors., [1923] 2 K.B. b6 C.A. ... 
Walsh V. Walley, (1874) Q.B. 367 ••• 

Walter y. Everard, [1891] a y- 5;^369 

Warbtirton v. Co-operative Wholesale Society Lta., 

I IC,B* 663 ^ jL 

Warburton y. Hey worth, (i8So) 6 Q.B.D. iC.i^ 

Warburton v. Taflt Vale Kly* Co., 

Ward V. Earcley Perkins & Co, Ltd,, ^ B-K* 2S7 

xir .-Mi tATVii+4'! Ti. fir'hti nn tA ^OO ■ ■<■ ■ 


317 
34. 302 
35 
70 

332.333- 338 

... 259 

20, 163 

[1917] 

246, 247, 253 

... 70 

329, 337 
72 


Warren y (1902! ,r8 t.L':R. 308 ... ' 245. 247 . 251 

Waterman Fryer, W o 

Way V. LatiUa, [i 937 j 3 Ail L,R, 759 ■” t^o 

Webb V, Rose, (1732) 4 Burr. 2330 ^ '2 

Wechsler v. Johnston Sc HoRman, (Calcntta O.S. Smt 455 

unreported) -- fifi 

Welby If, Mathews, [1895] A.C, 471 ■■ ttq 1^2 

WVnnal v, Adney ( 1 S 02 ) 3 III 

Wennhak V. Morgan, (1888) 20 Q.B,D. 635 . ■ -- , 

Whateby 1^. Palanji, (t866) 3 B.H.C.O.C. ts? ^ 

WhLton y. The Dean the Chapter o£ the Cathedral Chuch of 

Rochester, {1849) 7 Hare 53 ^ ^ ru c 

White Star Line etc, v, Commerford, [193^] 

Whitewood Chemical C.O, v, Hardman, [189T] 2 Ch. 416 
Wickham v Harding, (1859) LJ. Ex, 215 
Wilkes V. HungeHord Marker Co., 2 3 mg, NX. 281 
Williams v. Birmingham Battery 8 c Metal Co., [iS 99 ] ^ 33^ 

Williams t/. Byrne, (1837) 7 Ad. & * 

Williams V. Linnitt, fr 95 ^} ^ B.R, 278 *■- , ■■' 

Williams v, Soutli Wales dc Monmouthshire Football Association, 

(* 9 ^ 3 ) 57 J' 

Wills y. Childe, (1851) 13 Beav. 117 


S05 

345 

.40T 

404 

390 

37 

114 

199 

35 

204 



TABLE OF CASES 


xxxm 


AU E.E. 
... 84, 


./ilson V. Harper, [1908] 2 Ch. 370 
Wilson V. Love, [1896] A Q.B. 626 
Wilson V. UcelU, (1929) ^5 T.L.R, 395 
Wilsons & Clycla Coal Co. Ld. v. English, [1937] 3 
[1938] A.G. 57. 

Winstone v. Linn, (1S23) i B. & C. 460 
Wise V. Willson, (1845) i Car. & Kir. 662 N.P. 

Wittcebaker v, Galstaua, (1917) 44 Cal. 

Cal. 337 

Wood V. Booaey, L.R. 3 Q.B. 223 
Wood V, Fenwick, (1842) 10 M. & W. 193 ... 

Works ifenager, Carriage & Wagon Shopk Mohulpura v. Hasbmat! 

A.t.R. 1946 Lah. 31,6 F.B. ... ... 

Worthington Pumping Engine Co. v. Moore, 20 R.P.C. 41 ", 

Wright V. Gihon, (1829) 3 C. & P. 383 N.P. ... 

Wright !i, London & North Western Rly. Co., (1876) i Q.B.D. 252 


PAGE 

... 403 

■■ 35S 

... 114 

628=- 

Bg , 96, 314 

iSa, r8x 


AJ.R 


1918, 
74. 114, 


Wright t!. Maraue^a of Zetlixnd, [1908] x K.B. 63 
Wrottesley v. liegent Street Florida Restaurant Ltd., [xosil 
All E-R. 566 


180 

357 

146 

14 

260 

13? 

j8o 

299 


383, 387 
22S 


Year Book iS, 19 Ed, HI 

Jear Book 22 Ed. IV Mich. Term. Case No. 17 

Yelland v, Winter, (1885) 34 W.R. 121 ... ... 

Yewens v. Noakes, (1880) 6 Q.B.D. 330 

YourLg:.v. Adams, [1898] A.C. 469 P.C. ... 

Young V. Hoffman Manufaotnring Co. Ltd., [1907] 2 K.B. 646 
Young y. Waller, [1898] A.C, 661 P.C. . . ... ^ 


* 
171: 

49 
34 

38.8 
112 
388, 389 



c 



INTRODUCTION 


For many centuries in Europe the common categories 
into which Substantive Law was theoreticaJly distributed 
continued to conform to the well-known Roman classifica- 
tion, which arranged the subject under the Law of Persons 
and the Law of Things. Towards the close of the nineteenth 
^ntury m England Sir Henry Sumner Maine was telling 
Oxford students that such a classification was by general 
agreement exploded", and that the modern mind tended 
to distribute law with reference to the differences between 
kinds of Rights. This attitude—for it represented a defi¬ 
nite and a changed attitude—had been long a-coming. 
Strange, perhaps, that nearly two thousand years should 
have elapsed after the birth of Christ, before Law finally 
c^ie to be viewed as designed to exhibit and to preserve 
1 ^ canonical law of the Church in 

the Middle Ages had all along claimed to be based on moral 
principles, had in more than one direction affected the deve¬ 
lopment of the Common Law of England, and had as 
certainly paved_ the way which technical Equity was to 
follow not only in the British Isles and in the British Domi¬ 
nions beyond tlie seas but in the United States of America. 
One of the results of the fusion of Law and Equity, which 
dates from the Judicature Act of has been 
a well-marked tendency to test the validity of a litigant's 
claims by the degree to which they are compatible with 
g^ood morals. _ True, a right founded upon statute, however 
much in the individual case hardship or apparent injustice 
might result to someone other than the claimant, does in 
many instances prevail—because the real remedy lies not 
wtih the Judge but with the Legislature—but there Le many 
other directions m which the courts themselves, when un¬ 
hampered by statute, can be observed to be tending more 
and more towards the application of purely moral tests as 

problems before them. Leading 
examples of such an_ attitude are to be found in the modem 
case-law of the United States of America as well as in 

Murra^^p.°36,f,“* on Early Lam and Custom. Londoa 1901. 
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England in a domain to which American jurists refer as tl 
Law of Restitution and which in England and elsewhere 
is more often dealt witli under the less satistactory notion 

]^t if modern jurists no longer thin,k of Substantive Law 
as rationally to be classified under tlie Law of Persons and 
the Law of Things, the fact remains that all law essentially 
concerns itself with tlie relations of persons to one another 

Now among the relations of man to man none is 
striking or of more far-reaching import^ce &an t:hat 
which falls to be considered under the notion of Service. 
As we shall hereafter see^ it is no more than a fracoon ot 
such relations which has received attention by English 
writers under the familiar caption of Master and Ser\an . 
Even so, it has been found that the law of Master and be - 
vant is at tliis day far from being well settled in England. 
Nor can it be claimed as being on any better footmg^ in 
America. It is certainly in no better condition m India, 
where, however, the means by which it might be placed 
on a more logical basis are in some sense readiei to 

lisind 

The writer believes that many of the difficulties and in¬ 
congruities which a study of the relative case-law reveals 
are referable to the fact that the underlyihg conception of 
service se has received less attention from students of 
iurisprudence than the subject deserves. No doubt we may 
remind ourselves that if the servant of today is. logicaUy, 
the descendant of the slave or serf of-yesterday, then at 
any ra-tc slavery and serfdom^ as phenomena, have engaged 
the attention of philosophers and others since very early 
times. The Greeks, for example, who disliked historicar 
speculation and were content always to live^ m the then 
present, seem to have considered slavery as natural , for 
no better reason than that they took it to represent a per¬ 
manent example of the apparently inevitable inequali^ of 
man to man. The Romans, on the other hand, proclaimed 
slavery as something contm n^tuT<iM, But, by the word 
‘nature' in such a context, tliey meant a primitive e^stence 
of their own imagining, in which every human _being was 
thought of enjoying absolute freedom. _ This freedom 
was indeed spoken of as naiutalis jacultas ejus quod cuique 


j. See 
McCaxdic J. 


the observations of 
in Rubel Brome etc. 


and Vos., [iQiS] i K.B. 315, parti¬ 
cularly those at pp. 320, 3«r. 
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f^ere libet,^ This view of primitive man, as one who 
roamed the surface of the earth imtrammeHed by anything 
other than his own volitions, was a favourite with imagina¬ 
tive writers so late as the eighteenth century in Europe. 
Dryden, in one of his imitations of Horace, treats of early 
man in terms which everyone, till almost yesterday, would 
have accepted: 

I am as free as Nature first made man 

’Ere the base laws of servitude began, 

When wild in woods the noble savage ran.® 

It has, however, to be remembered, that the Roman did 
not tliink of Service in the sense in which we shall use that 
word in what follows, though an old use of the verb servare 
impinges upon it. For that verb originally meant 'to pro¬ 
tect’, 'to watch over’, 'to keep unharmed’ and so 'to save’. 
The servant, in that sense, would be one who looks after 
the well-being of another. A secondary use of the same 
verb is ‘to give heed to', a notion not far removed from 
the concept of obedience. But it would seem to be the 
better opinion that the word servtis —common Latin for a 
slave or bondsman—is not cognate with servare but with 
the Greek eireros and the verb eiVd.® In time, however, 
the word servus, in common^parlance, meant a bondsman, 
whose obligations to his master might lie indifferently 
in the home or the field: in other words, he might 
be employed in any way his owner chose. Thus the word 
came in the end to coincide with the, notion of one who was 
the property of anottier and whose status was conditioned 
by that conception: one of complete and absolute subordi¬ 
nation in every particular. The more, however, we study 
the history of slavery and of serfdom to which slavery gave 
place in the economy of particular communities, the more 
apparent becomes tlie fact that it was the bond or fetter 
controlling the whole life of the slave which grieved him 
who lived in that degree, and not the performance of 'ser¬ 
vice' as such. Thus it was not freedom from service but 
the loosening of the possessive shackle for which the remedy 



1. In$i. 'Tho natural 

power^ of doing each what we 
please'. But the passage goes on wist 
si quid ant vi jure prohibetur. 

^unless prevented by force or 

Iaw\ 

2. Conquest of Granada, Part I. 
Act I. Scene i. 


3. The Latin sera 'to bind toge¬ 
ther' is perhaps here to be connect¬ 
ed and thence through series to 
servus. The everyday verb was 
servio to denote the per¬ 

formance of a public or private 
menial task. 
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THE LAW OF MASTER AND SERVANT 


The fact that the relation 


y 'manumission* was dev^ed. 
of patron and client could be extended to the manumitted 
Roman slave sufficiently shows that the tie of service often¬ 
times led to a personal association of strong sentimental 
value, which, as the history of those times shows us, it was 
the desire of many a freedman to preserve and to draw 
upon. Traces of the same reaction to technical freedom 
are discernable in the social histoty of the Southern States 
of America after the formal emancipation of the slave popu¬ 
lation had been achieved. 

Slavery; Theories of Origin. It is to be observed that 
most writers concerned with exploring the origin of slavery 
are content to summarise the matter much as follows. In 
the most primitive societies, tliey say, i.e., in those which 
have not yet reached the stage of creating a sedentary 
regime, slavery is unknown. When the tribe gives battle 
and emerges tiierefrom victorious, the vanquished enemy 
is killed and eaten. At a later period some sage chieftain 
is conceived who in some way proves capable of persuad¬ 
ing his followers that they could not both eat and continue 
to possess the bodies of their enemies, and that, on the long 
view, a living body is worth more than a dead one! Work 
is tedious. Primitive man, says the social historian of this 
school, everywhere presents an antipathy to regular and 
sustained labour. This antipathy is so deeply rooted in 
human nature that even the captive needs constant corpo¬ 
ral correction to keep him up to the mark as a toiler. In 
brief, this school of thought depicts early society as con¬ 
sciously adopting the view that the inequalities of Man are 
so patent that it is safe to divide humanity at large into 
those who are born to rule and those who are born to be, 
ruled. By this school the origin of slavery is, on last ana¬ 
lysis, traced to the alleged tendency of all strong men to 
exploit the weak. 

Essence of Service, Aid. A conclusion not wholly dis¬ 
similar, yet not identical and, as it is thought, yielding a 
truer picture of what service yesterday as well as today 
connotes, is to be reached by a different path, one which 
it may prove more profitable to pursue. 

The essence of service is aid. It is a traism that obliga¬ 
tions in the nature of such aid are essential to Society and 
consequently are unavoidable. The unreflecting might 
suppose that to say as much is to use the language of exag¬ 
geration. But even a superficial examination of any one 
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^dthsLii relationship will lead to the conclusion that the duty 
to serve, created in most instances by the relation itself, 
is an ever present factor in civilised life. Parent and child, 
husband and wife, teacher and taught, knight and squire, 
landlord and tenant, partner and partaer, the doctor and 
his patient, the lawyer and his client, the commander and 
his staff—in each of these relations are involved obligations 
of a kind not essentially different-from those which arise 
from the relationship subsisting between the humblest menial 
and him whom he serves. 

Of the obligations thus envisaged, some, historically 
speaking, arise from siatus, others froifc agreements enforce¬ 
able at law, while in other instances, respect for the agree¬ 
ment come to is enforced by one or more of those purely 
moral codes witlaout which no ordered society could hope 
to escape _ extinction. Society everywhere grades those 
whose position in the body politic expressly involves an 
obligation to render speciffc services. Such grading is the 
creature of convention and affords matter of interest. The 
degree of honour attaching to him who by law or conven¬ 
tion must serve another depends sometimes upon ‘the siaius 
enjoyed by that other—for example that of the Sovereign 
hinaself; at other times and, indeed, more often, upon those 
qualifications which are deemed essential to success in the 
particular office. Because of the prestige attached to the 
intellectual faculties there is conferred upon certain ser¬ 
vants of the State a corresponding degree of social respect. 
But ttie modern world is undoubtedly tending to revive, 
though, naturally, under altered conctitions, much of that 
respect which in the Middle Ages of Europe was conceded 
to every man who was a master of his craft. The good 
workman is thus seen to be upon at least the first rung of 
the ladder of fame. 

It is a matter of interest that the virtues of the domestic 
servant have neither in Europe, in Asia, nor in those newer 
national groups which have developed in the Americas or 
in any of the former British Dominions, received the re¬ 
cognition due to them. This is attributable partly to the 
fact that in the earlier stages of civilization, as' already 
pointed out, the domestic servant was a slave. Thus tlie 
dishonour attaching to enforced dependency, with forced 
labour as a concomitant, has by a process of association of 
ideas—surely no longer excusable—been extended to the 
case of a modern domestic whose duties are the creature 
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of enforceable agreemenfs arrived at by perfectly free C'^ 
tracting parties. Within the domain of domestic service 
there are finer ^ades depending upon the character of the 
work to be performed. Low in the scale are public and 
private servants discharging duties which involve displea¬ 
sure to the senses. Of such are those performed by scaven¬ 
gers or others called upon to discharge sanitary functions. 
Yet the medical man and the nurse, trained as well as un¬ 
trained, cheerfully undertake tasks quite as much distres¬ 
sing to tire sensory apparatus. It will probably be found, 
however, on last ana]ysis, that the lack of social respect 
shown to domestic savants as a class depends upon the 
notion that, with the exception of the weU-trained cook, 
they belong to the category of unskilled labourers. So to 
think of them is surely to fall into a yulgai’ error. The good 
domestic servant should rank high in social regard; for his 
success depends not only upon skill—quite as 'technical' 
in the true sense as is any other species of talent—but upon 
the long-recognised virtues of personal loyalty and of pro- . 
fessional pride, as also and as plainly upon the kindred 
virtues of industry and punctuality. But this is not all. 
For the good domestic servant is invariably conspicuous 
for his unselfishness. No other servant, from the Sovereign's 
most favoured eqtierry to the lowest-paid office boy, 
makes a greater sacrifice in the domain of his private life. 
What in Europe and elsewhere is today often spoken of 
as the servant "problem" is referable to nothing else than 
a widespread disregard of most, if not all of the foregoing 
considerations. Were honour to attach, as it should, to 
domestic service the latter would always appeal to those 
best qualified by nature for the discharge of the duties 
involved. It seems that those essentially human charac¬ 
teristics for which the willing slave is distinguished, and 
which later are seen as attributes of the loyal and devoted 
servant, ' reappear in each generation of men. The modern 
world is the worse for its failure to make right use of these 
inborn traits. 

The concept of the relation subsisting between so-called 
master and so-called servant is, and probably from imme¬ 
morial times was, associated with the notion that he who 
commands is essentially a better man than he who obeys; 
for which reason a servant is thought of as being more 
dependent upon his master than is the latter upon his ser¬ 
vant. But, if modern social developments—thoueh as yet 
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—^^ciore than embryonic—seem in any discernible degree 
working towards a change in everyday popular ideas 
concerning human relations, one may safely predict that 
every such change will prove to be the offspring of the 
doctrine of man’s intefdependence as the most important 
factor in any scheme devised for his better development. 
Those who are thinking along these lines take the view that 
the security of the human race can only be guaranteed if 
the interdependence of the units which compose it becomes 
popularly recognised as a dogma. 

Inasmuch as the treatise to which we now seek to intro- 
duce_ our readers is intended to display the law relating to 
Service in aU its many forms, private and public; because, 
too, we feel the man who serves another to be engaged 
upon^ a task which he who is so served should recognise as 
creating an ennobling and not a degrading relationship, we 
believe the analysis which follows to be in no sense irrele¬ 
vant to our purpose. 

_ That aitalysis seems to us to reveal that in the period of 
mfancy—unless the child's life be contaminated by cruelty 
m some form or other—opportunity to serve that part of 
the adult world with which the child is directly in contact 
is welcomed for its capacity to produce the special pleasure 
whi(^ derives from a sense of accomplishment. It is only 
much later on, when even adolescence has ^ven place to 
manhood, that the server is oftentimes seen entertaining 
the idea that service, as such, is somehow degiading. But 
that notion is as frequently observed to be absent where 
the master s attitude is what it should' bethat is to sav 
where the fibres which go to make up the personal tie bet¬ 
ween them include elements both of sympathy and affec- 
tion. It seems to the writer that where the personal tie is 
otherwise composed, or, as under industrial conditions, may 
either be allowed or more or less compelled to perish, the 
fruite of which the relation,ship of master and man are 
laeally capable of producing aie not to be gathered. In 
the result, from that stage of human history in which the 
employed person got little or no personal protection, the 
pendulum has now swung wholly the other way: the 
etlect of modern industrial legislation being to give the 
workman every sort of advantage and to leave the 

Sorcem^BirT^^ capable of practical 

Service under the State takes many forms; and whilst 
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lew personal ties such as bind master and man together _ _ 
contracts of domestic service, can, of course exist, service 
in the armed forces of the State has certain comperisating 
influences such as are created by the personality of a talent¬ 
ed commander, who may succeed in earnmg the adrniration 
of his men and thus will surely command their loyalty, it 
cannot be doubted that likewise in the civfl services meri 
of fine character in the chain of authority have nearly equal 
opportunities for gaining the admiration and so the loyal 
co-operation of their subordinates. Where such conditions 
do not prevail, the whole machinery of Governinent ineff¬ 
ably falls in public estimation on the ground of its patent 

Indian legislation in every field above alluded to has 
closely followed British models. But so mphcated is now 
the relative law in respect of industrial occupations mat 
an entire volume is to be devoted to its exposition. 
like reasons the last of the three volumes into which 
the present treatise is distributed will concerri itself 
wholly with service under the Stateai^ 
readers of this Introduction will, it is hoped, find their 
studies to some extent aided by the various cons^erations 
to which we now endeavour to dii'ect attention; believing, 
as we do, that our recital of such personal rights in law as 
exist today must prove somewhat barren if it take no 
account of the directions in which the conges may be fore¬ 
seen either as desirable or tlie reverse. Thus the text of our 
ti'eatise will be found to contain dicta which _ 

time have fallen from the lips of members of the Bench 
who, while insisting that judges have to expound the 
as it stands, are nonetheless prepared to indicate on me 
basis of their judicial experience the ways in which mi'- 
provements might be effected. ^ 

Every form of service, domestic, industnal or as offer^ 
to tlie State itself, if it is to succeed in what the cornmunity 
needs from it, must exhibit the elements of personal loyalty, 
personal admiration, and personal zeal m the dischwge 
of the obligations which the relationship involves.^ The 
doctrine which we have endeavoured to Pf 

introductory chapter of our treatise, is that loyalty, admira¬ 
tion and zeal will achieve little if it is heated as only to be 
inculcated in him who, in the technical sense, is to be 
cribed as the server. To us it seems that what we proclaim 
as the mterdependence of those umts of which society 
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Composed logically involves reciprocal loyalties, recipro¬ 
cal admiration and equal devotion to duty as such. 

From the foregoing paragraphs as our preamble, we turn 
to the analysis thus foreshadowed. 

It can hardly be unjustifiable to postulate that service, 
in the sense of aid^ rendered by one man to another, must 
be as old as mankind itself. The aid envisaged is seen in 
two clearly marked directions; aid co-operative and aid 
substitutional, I serve my fellow when I share in his la¬ 
bours; and I serve him also when I perform one or more 
of those labours for him. A very little observation of the 
habits of other animals suffices to show that neither co¬ 
operative effort towards the performance of an agreed task, 
nor the exercise of individual effort precisely .directed to¬ 
wards bringing aid to a chosen fellow creature, are the in¬ 
ventions of homo sapiens; although true it is that we each 
of us 'invent', in the sense of 'discover', our several powers 
of movement, observation, and reflection, and thus even¬ 
tually find that we are driven sometimes by curiosity, at 
other times by tliat strongest and least understood emotion, 
sympathy, and, at other times again, by the mere urge to 
exercise some realised potentiality, into conduct which by 
reason of its effects belongs to that category of behaviour 
which we are discussing under the notion of 'service'. 

Among the discoveries we thus independently make, each 
for ourselves as we advance in terms of consciousness, is 
that the exercise of any one power is per se pleasurable. 
Nor is it long before we find that when a faculty is exercised 
for the purpose of achieving an object other than its mere 
exercise, we thereby attain an additional sense of pleasure; 
,pne that is directly related to the notion of achievement, 
tlie object of which is thus imaginatively enioved by 
anticipation. w 

Child Lite: a Key. It is surely true to say that much 
of the history of Man is discernible in the emotional life of 
everj' child. A careful_ study of children will, it is thought, 
reveal much which is significant in regard to primitive man 
and tlie part which 'service', in the sense in which we are 
using that word in this treatise, must have played in his 
life. The data leads, it seems, to the conclusion that ser¬ 
vice, in that sense, ai'ose in the past and re-emerges in each 
human family today out of the relationship of parent and 
child. 

Now, inasmuch as service, at any rate in the form of 
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S^ervitude, is popularly supposed never to be undertake 
fo^ntarily, bSt always to be a matter of sheer impositon 
upon the weak by the strong, such se^ice as cWdren are 
commonly seen the world over to perform, 
their parLts but for other adults with whom they have 
established a relationship, would no doubt 
no more than concrete ex ^ples of the 
principie postulated. It is put thus. By the will of t 
parent tlie child is forced into family semce, and to an ex¬ 
tent which, in many communities, is not far reinoved from 
actual bondage. To the writer diis of the service 

rendered by child to parent misdescribes both its origin 

and its development. i , -i. j. • 

It is, of course, not to be pretended that in the Me of 
each family in the world, as it is today, is re-enacted and 
represented the life of primitive man, even in respect ot me 
parental relationship. On the contrary, we must bear in 
mind that in many primitive societes the concept ot the 
‘family’, using that word to denote an unit to which the 
members realise themselves as belonging, has not been 
reached, is apparently still inconceivable. 

What however is discernible in the conduct of the human 
child is that once the primaiy difficulties of ffigestion have 
been overcome, his observation sufficiently sharpened, ana 
his attention sufficiently adjusted to his primary needs, he 
is seen to be animated by a desire to do rather than mere y 
to 'be'. He strives to acquire mobility, and to achieve 
further and better positions from which to observe such 
parts of the external world as he can gain contact with by 

means of his senses. ^ r 

In proportion as he achieves any one of these aims he 
experiences and evinces pleasure; in proportion as he meets 
with frustration or disaster he suffers and evinces paim 
his powers of observation have become acute enough 
to enable him to mimic the behaviour of the adults of his 
kind, he is seen to exercise his powers of imitation less m 
registering similar emotions, than in performing, so far as 
he can do so, similar acts. Achievement on his part of any 
one act which he associates with the adult world withm his 
cognisance is a source of peculiar satisfaction to him. 

Adult Use oi Children, For the adult to make use of these 
states of feeling in the young, is in reality not a work of 
exploitation in tlie baser sense of that word, but merely the 
promotion and the stimulation of desires in the young which 
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.J^essentialiy innocent and may be immediately appre- 
fiended as good. It is, moreover, as will be readdy agreed, 
true to say that humanity at large enjoys, in the sen^e of 
finding as pleasurable and good,' the efforts of individual 
children in the act of attempting man's work. Thus it is 
that the child is led, largely by the wish to 'do', towards 
a definite programme of endeavour, characterised by its 
deliberate imitation of labour which the adults are regularly 
undertaking. The situation thus created is one which, on 
tlie emotional plane, may be described as the inteiplay of 
reciprocal pride and enjoyment. 

Self-Imposed Tasks. It is to be noted as a constant feature 
of infantile endeavour along the lines described that the toil 
involved is self-imposed. The child finds in itself a, need 
to fimction, and meets that need partly by individual and 
unguarded experiment, and partly by precise imitation of 
adult action when the same is directed to a similar purpose. 
These manifestations of volition and of the exercise of speci¬ 
fic functions in response to the stimulus of innate desire are 
observable long before the adult world can make serious 
use of them. It soon, of course, becomes worth the while 
of the adult to guide the product of these infantile desires 
into channels the utility of which only the adult can com¬ 
prehend. Directional control of child labour, even in the 
performance of the most trivial tasks, must certainly have 
very early appeared in the life of primitive man. But 
nevertheless such control must of necessity in every indivi¬ 
dual instance be preceded by, and in large measure depend 
for its success upon, the child's own innate desire to func¬ 
tion, and particularly to function in imitation of the grown¬ 
up world. The point never to be lost sight of is the child’s 
pleasure in the exercise of each and every discovered power. 
To him any task which it is within his power to perform is 
pleasurable. Such a task is only associated witii discom¬ 
fort,_ and ultimately with pain, when exhaustion begins to 
set in. Diversion there may be, and indeed is always 
observable, when concentration is disturbed by some attrac¬ 
tion towards ^ performance in another direction. Broadly 
speaking, it is only on the time-scale that the child's re¬ 
actions to toil differ from those observable in the adult 
world. No one who so searches his memory as to recall 


Using the word 'good' as Mr. 
George Moorei the Cambridjge jphilo- 
sopher^ does in his Pfinci^a Ethica 


].e. as an indefinable predicate, 
mediately* but, as we think, not 
necessarily 'intmtively* apprehended. 
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states of feeling in his own child-life, but will agree that in 
every effort to co-operate with that adult world, as in every 
small achievement of something which has a recognisable 
counterpart in that world, the state of feeling thus recap¬ 
tured will be recognised as associated with pleasure. The 
irresistible conclusion is, surely, that in the child is bom 
a will to labour. The tribes of men must very early have 
realised this ti'uih, and in making use of the infant world 
as it was and still is, it was not then, and is not now, the 
child's body which was or is exploited, but his will. 

It is here desirable to look rather more closely at the way 
in which the exploitation alluded to originates and is 
developed. 

So long as the child's will to labour be not overcome by 
the onset of fatigue, or the child be not disfcfacted from the 
task w'hich has pre-occupied his attention, the adult desir¬ 
ous of availing himself of what the child is eager to do 
obtains the fruits of infantile labour without more difficulty 
than mere directional effort involves. But the moment way¬ 
wardness sets in, it becomes necessary for the adult to bring 
particular pressure to bear so as to overcome this new mood 
by which the child's energies would otherwise be deflected. 
In such circumstances, and before the stage of friendship 
shall have been reached (when suasion may suffice), the 
adult's obvious, and so constant, weapon is physical force. 
It is out of the use of force that cmelty emerges. But so 
far as the innate will to 'do' remains cunningly yet not 
cruelly exploited by the adult, it must be true to say that 
the child in a primitive society—as today wherever 
child labour has been organised^—^probably gets, on 
balance, more pleasure than pain out of it, notwitli- 
standing that under conditions of misusage his health 
may suffer and his life be shortened. From, the fore¬ 
going picture, which each of us can partially at any rate 
reconstruct from individual recollections of childhood, we 


I. Long before child-labour be¬ 
came 'orgaoised' in the more modem 
sfense of that expression, society in 
the Middle Ages and for centuries 
afterwards made labour compulsory 
for quite young children by means 
of the law relating to contracts of 
apprenticeship. The child might be 
'bound' from a very early age. See, 
for example only, the cases of The 
Kin^ V. Saltren, (17%) Catd. Mag. 


Cas. 44 where the child was but 7 
years of age when bound, and The 
King V. inhabitanls of HincMey, 
(1818) T B ^ AL 273 where a pauper 
boy 8 years old wa;? bound apprcO" 
tice to a frame-work knitter and with 
the latter "to dwell and serve until 
he should attain to his full age of 
21 years, according to the statute 
made and provided." 
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appreciation of some at least of those factors 
which in the life-history of mankind ultimately produced 
everywhere the willing slave. This statement is guarded, 
because there were arid ever are, other circumstances lead- 
ing in the same direction: forces quite as powerful as those 
of which particular mention has been made. It is these 
other forces or agents which will now be briefly examined. 

Stage of Friendship. The stage of friendship may be said 
to be reached with the onset of puberty, and to be in each 
individual co-extensive with the period during which the 
capacity to love lasts. A great deal has been said in all 
ages upon the subject of what has been described as the 

natural affection of a child for its parents. Given tender 
ana afrectionate usage on the part of one or more of those 
adults whom the child associates with the gift of nourish¬ 
ment, with co-operation in its early effort to disport itself, 
and as affording it shelter or comfort when fatigued, a child 
in its first infancy will display towards such persons a 
measure of corresponding affection. This arises not in re¬ 
cognition of any parental tie—which anyhow can only be 
taken on trust, and which depends upon information from 
other sources-^but front the associated pleasures enumerat¬ 
ed above. Thus the early emotional attachment of a child 
to any particular adult is not necessarily dependent upon 
any blood relationship between that adult and itselT On 
the other hand, if the adult who exercises such an influence 
over the infant as is involved in the provision of food and 
shelter for it, should make no display of affection, no early 
tie such as depends for its validity on mutual affection will 
be formed between them; whilst it may well happen that 
some other adult, not even associated in the child’s mirtd 
with food, shelter or any other protective care, may easily 
succeed m making an inroad into the child’s emotional life. 

Growing Child, The stage of friendship so beginning 
on the threshold of puberty, the boy or girl thence¬ 
forward is in large measure dominated by a romantic 
outlook upon human affairs, as the result of which it will 
from time to time be led to bestow an affectionate, even a 
semi-erqtic, regard for particular people.* Through a dis¬ 
play of suspicion, or by active interference on the part of 
adults, this attitude in the child may be driven out of sight, 
and any demonstration of it defeated. It cannot, however, 

1 . Apparently quite irrespective of colour, race, age or sea. 
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be destroyed; for it is inherent in die cliilds spiritual 
growth. In other words it is part of its life and, can .only 

perish with life itself. ,.1. 

Happily for mankind, many a parent, many a^ teacher 
and mam’' a stranger in blood, may succeed in winmng a 
place in that romantic vision of the world which seems to be 
inherent in the development of the adolescent. 

It is constantly observable throughout the human story 
that where the customs of a nation or people are such as 
provide few, if any, tangible outlets for romantic friend¬ 
ship, there emerges a strong tendency to develop mass hero- 
worship of which all tyrants seem ready to make use. 

The Willing Slave. Cruelty to its young is an uncommon 
feature in the animal kingdom: the observed phenoniena 
leading to the conclusion that throughout that kingdom 
adults display great solicitude for their young, ,^d, 
generally speaking, the history of that-part of the aninial 
kingdom represented by Man affords no exception to the 
rule. Indeed excessive cruelty to its young would in all 
probability make for the extinction of the race or tribe* 
Accordingly that phenomenon which is so peculiar to man 
i,e. the aid which infants so readily^ offer to adtyts, c^sti- 
tutes a gift neither likely to be, nor in fact despised. Thus 
tlie exploitation of the child's own desires in this direction 
makes for the welfare of both parties, so long as harsh or 
otherwise unreasonable treatment of the child labourer be 
avoided. But the adolescent, where his admiration has 
been stirred, is capable of rendering service of a very high 
order. So, where the foregoing favourable conditions are 
fulfilled, an adult slave, in the mere process of growing up, 
has learnt that slavery as such, is not necessarily displeasur- 
able. It is the fact of ownership which eventually _ dis¬ 
pleases, and which provokes comparison with the life of 
others not so bound. Even so, the fetter seems to have 
been intolerable to the slave only where the master was dis¬ 
liked. Indeed history shows that the slave of a truly 
benevolent master often obtained a high degree of personal 
protection, where many a free man could look for none. 
In consequence of the foregoing state of things there is 
scattered over the history of slavedom .many instances of 
talented or otherwise well-favoured slaves rising ultimately 
to considerable wealth and power.^ 

1, Others again were content | favour of the great Lnevitably brings 
with such prestige as the personal | in its train. The career of An tin- 
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l^avery Widespread. I’he distribution of slavery as a 
social feature is seen to be sufficiently wide to warrant the 
belief that there have been no peoples whose history is with¬ 
out some example of it. It was said, however, by Megas- 
thenes, who is supposed to have visited the Court of the 
Indian monarch Chandragupta, that slavery was unknown 
to the Indian people. Arrian speaks of that traveller as a 
trustworthy person; while Strabo and Pliny are of a very 
different opinion. It seems, however, fairly certain that 
he never got far into Eastern or into Southern India at all. 
At least one modern writer however regards him as having 
been rehabilitated as a witness of triitli.* His original des¬ 
cription of India no longer exists save in quotations, some 
of which occur in the writings of those who trust him, while 
others are cited by those who place little or no reliance on 
his narratives. Anyhow, there are specific references to 
slaves in the so-called Insiitutes, long associated with the 
name of Manu. These are no longer thought of as the 
compilation of any one lawyer of that name. As we have 
them today, they certainly represent the work of various 
hands, and it is impossible to say with precision how much 
originates in any well-defined period. It is sufficient for our 
present purpose to note that there is revealed in them a 
regular system of buying and selling of slaves. Female 
slaves might be pledged as security for debt, and a slave 
was considered capable of acting as the agent of his absent 
master for the purpose of making a contract from which 
his master’s family was to benefit. In such a case the 
master could not rescind.“ 

In the Indian classical dramas and stories of the Puranic 
epoch there are many allusions to slavery and slave life, 


ons, the favoiirite of the Homan 
Emperor Hadrian, is an example. 
In his case the infatuated Emperoi 
desired his people to regard the 
youth as a God. 

1. Itawlinson: Inlet course he- 
Iween India a^ul the Western World, 
Cambridge, 1916. pp. 40, 41. 

2. In the InsLiiuies slaves ate 
seen to fall into seven categories; 
captives in war, slaves bom as sech 
in the house, those bought or who 
bad been obtained by way of gilt, 
those passing by inheritance, those 
enslaved by penal measures, and 
those content to be treated as slaves 


in return for sustenance, (Vide Bk. 
VIII couplets 3S8-415). 

Exhibited by Mr. S, K. Saraswati 
at the Royal Asiatic Society of 
Bengal, in May, 1951, were a num- 
ber of original documents from the 
archives of an old ^amindar fajuiily 
of East Bengal relating to events 
between a.d. 1809 andfot834. Some 
relate to mortgages for debts, the 
debtor pledging himself and his 
family to slavery in case of non¬ 
payment within a stipulated time ; 
others relate to people pledging and 
sellitig themselves intcf slavery for 
mere subsistence* 
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'hich is seen greatly to resemble that which obtained 

Greece and Rome. x 

In parts of Europe slavery lasted till the beginning ot 
the nineteentli century; in America till the rn?,ddle of that 
century; in parts of Africa and the Middle East it has sur¬ 
vived into the present centu^. . , • j x 

Seridom. Serfdom, which in some sense is derived irom 
slavery but is to be distinguished from the latter in that the 
serf is tied to the land,* whereas the slave is bound to his 
master, was rapidly dying out during the time of Chaucor 
in England. It persisted in Scotland till the end of _the 
eighteenth, and in European Russia till well into the nine¬ 
teenth century. In substance the serf, like the slave, was 
a species of properly. But serfdom involved personal ser¬ 
vices to the lord. It was gradually extinguished in England 
by admitting tli6 right of the serf to coniinute thesa personal 
services into money payments. From die time of such com¬ 
mutation and its consequences the serf remaining on the 
land did so as tlie tenant or ‘holder’ of it or of some defined 
portion thereof, in return for an annual payment to the 
lord in money or in kind, soon to be known as rent.* In 
Russia serfdom was abolished by Imperial decree, but the 
emancipated serfs held on to their wretched hovels and 
continued as formerly to provide all the manual labour for 
the larger estates. The survival of serfdom or ‘serfage’ 
in Scotland was associated with the salt and the coal mine: 
industries which from their inception till the close of the 
eighteenth century depended upon hereditary bondsmen for 
tlieir labour. The miner with his wife and children, who also 
had tasks at the mines to perform_, "were transferable with 
the pit on any change of ownership. They could not leave 
their employment during life.';* Russian literatum of the 
nineteenth century presents a picture of the villages in which 
dwelt the emancipated serfs or their descendants. Such folk 
are described as a somewhat degraded peasantry, whose 
standard of life would seem to have remained practically 
unchanged till the revolution of 1917 set loose forces making 
for creation of hitherto untried social factors. 

Server and Served, Viewed, then, in proper perspective, 
the relationship of server and served is seen to be mutually 


1, In Lawyer's language, was 
said to be adscriptus glebae, 

2. The last remnants of tie 
older system s^mved into the reign 


of {Vide Trevelyan: 

English Social Hi&tofy, Longmans 
1944. p. 118). 

3. Trevelyan: iZud p, 435. 
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^ icial, and to provide the server with an outlet for parti¬ 
cular tendencies as well as for special talents which every 
child in some measure possesses. In this context it is well 
to tliink of the child not as "father to the man", but as the 
man himself in miniature.^ And when regarded from the 
right angle, is it not evident that mankind is not to be divid¬ 
ed sharply into masters and men, rulers and ruled ? Surely 
the truth is that for each one of us service in some form is 
inescapable. Towards this one we may stand in tlie charac¬ 
ter of a master; but for that otlier we, as manifestly, per- 
form_ duties in the nature of service. The persistence of 
relationships of this order is thus seen as part of the pattern 
of human affairs, because apparently necessary to the sur¬ 
vival of society itself as we know it.® 

It works as well as will any other human relationship, 
if founded, or at least nourished, by mutual respect and 
regard. It works iU in direct ratio to the absence of such 
feelings. We have, however, the constant spectacle 
throughout history of instances of the relationsliip surviv¬ 
ing brutalities of the first order. That this is so is itself 
.evidence of the supreme importance of the relationship to 
eveiy ordered society. But there are limits to man's capa¬ 
city to endure suffering. 

It were perhaps well, at this point of our Introduction, 
to call attention to the principle underlying the right of the 
parent or master of an unmarried girl to claim damages in 
a civil action for the latter’s sexual seduction. This right 
wholly rests upon the real or potential "loss" to him of 
the girls' "service” or the value of the same. 

The parent is here seen to be no differently conditioned 
from the master whom the girl_ has contracted to serve. 
The father is conceived as enjoying a right to her servicej 
and this right has been invaded. 

Cruelty. The topic of cruelty lies within the domain of 
one of the most mysterious impulses to which man is sub- 


1, ’'A Child is a Man in a small 
Letter ^and the best imitation of 
Adam before he tasted of Eve or 
the Apple/* (John Earl: Microcos- 
ntogfaphie, 1607}, 'The childhood 
shows the man* as mornlne shows 
the day/' So sang John Milton. 

2. The concept of service is in 
no way foreign to, or excluded from 
either the so-called socialist or tho 


so-called communist systems. Jsi 
some sense the emphasis on aervic.e 
as essential to group survival is 
greater in those systems than in any 
other hitherto devised by Man, not- 
withstandini^ that there is markedly 
less emphasis on what other systems 
speak of as 'the sanctity of family 
life'. 
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Wt. The plain truth, howev^, is that c^el^ ‘'fi'reMnt 
a very conspicuous part in the human story. Its recent 
mStXn on an^immense scale in Europe may weU 
oblige the modern world to re-adjust its pofiular ^ 

human progress so as to contradict less obviously the, tacts 

pageant oThSiy as it has passed across the stage 
b. i 4 mpp Tn AsT^ the Americas, shows itself replete 

wifeSente demonstrating a b^^thtckld 
modem man has consistently P^jtended 
Apain and again tire question has been asked. How came 
it that such things were tolerated? Less often have we 
lue^uS Sves to discover how it was that such 
wmngs c^eTo be perpetrated at all. Some pretence has 
certainly been made to provide answers to both i^^ese ques¬ 
tions. But it would seem that modern 
fact, gone no further than state in new terms what ^ the 
worW has known from the remotest ages, ^ 

many the infliction of pain brings pleasure. Humanity 
long known that in every age, race, and dune are to be 
fould men who take delight in the infliction of pam on oAers. 
Less well known, perhaps, because less commonly admit¬ 
ted by individuals, is the fact that large numbers of human 
beings are always to be found not merely tolerant of the 
mflic1;ion of pain upon themselves, but who actually wel- 

coiHG the experience/ , *1 

Bv attaching labels to those of the human faimly as 
evince these tendencies we are no nearer an explanation 
of the impulses themselves. It is, however, relevant to the 
subject of this treatise to observe that while in each mdivi- 
dual there is a limit to his power of endurance, a man or 
woman will stand much less from, a‘detested person than 
from one who is the subject of the victim s personal adrmia- 
tion; and that, within the limit predicated, a man, woman, 
or child, will support a traly astonishing degree of physical 
maltreatment on the part of one whom the victim actually 

^^^appiness versus Humiliation. If the relation of Master 


3L 


t.. Advocacy of suflerlng as a 
^means' to so-called 'advaBceiBCDt , 
lie invitation to 'embrace' suifenng 
as a method of securing release or 
so-caUed 'Balvation" is familiar to all 
students of comparative reli^on, 
and remains among the curiosities 


of human thought—lesi=i startling 
perhaps to those who recognise that 
in certain exp'^riences the dividing 
Tin e between pain and pleasure is a 
narrow one. Self-imposed fasts and 
other forms of sitiy^graha may well 
be related to these notions. 
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Servant be one capable of bringing much happiness to 
both parties—as in ideal conditions it certainly is—it may 
also be pro^'ocative of suffering, particularly tiirough con< 
duct on the part of the Master which humiliates the Man. 

Everyday experience, at any rate in the so-called 
‘Western' world, reveals how great is the number of people 
who react less violently to a blow than to verbal abuse. As 
language develops, the capacity for insult correspondingly, 
increases^: and direct abuse is seen steadily to give place 
to innuendo. The history of personal relations is replete 
with examples of the far-reaching power which is attained 
by the skilful use of irony. 

Like most other emotions, shame needs not the act of 
another, innocent or otherwise, to call it into consciousness. 
It often arises from contemplating the conditions under 
which we live, or pondering the significance for ounselves 
of particular happenings. The predisposing circumstances 
are not necessarily to be found in the present, but may be 
evoked by tlie recollection of long past events.® Thus men¬ 
tal cruelty may be inflicted by any deliberate act having 
for its object the infliction of such pain as a sense of un- 
worthiness usually engenders. 

Jealousy and Envy. Of almost equally destructive force 
where human relations are concerned is the emotion of 
jealousy. It is certainly closely allied to fear, even if it be 
still open to debate whether it is not in fact a particular 
manifestation of fear. It takes its origin from a suspicion 
that a special relationship with some other person is in 


s. Ill many societies, however, a 
blow may fier se amount to an 
suit. Indeed an assault, however 
trifling, committed by one of lower 
upon one of superior social rank is 
probably still m regarded in every 
community where 'rank', as distin¬ 
guished from mere 'class', has social 
value and importance. Among 
orthodox Hindus of the higher 
castes, the concept is still more 
far-reaching in its effect: for 
any act of violence against the 
person of another is not only insult¬ 
ing to that other, but a thing so 
sMmefal in itself as to bring social 
dishonour on him who commits it* 
The power to insult is, of 
course, not dependent on language. 
Children early evince remarkable in- 
genuify in devising humiliations by 


mere paBtomime. Doubtless^ primi¬ 
tive man did likewise* 

2, The indulgence in egotistical 
retrospection m typical of every 
introvert, and leads to much self- 
indicted torture by recapturing 
shame-making episodes with their 
concomitant ©motioiial states h The 
unhealthy condition set up by self- 
pity is thQ inevitable result. 

The view is generally enter¬ 
tained tiiat In respect of wrong¬ 
doing the creation of a feeling of 
shame in the wrong-doer may 
operate with corrective effect. This 
is undoubtedly tnie of some natures, 
and often in respect of some classes 
of conduct. But it often fails, and 
in fact never works where the act 
complained oi is not recognised as 
wrong by the perpetrator. 
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danger of destruction. The danger is associated with the 
advent of a tliird person under circums^tances which might 
lead to ouster from the cherished position. Indulgence in 
jealous feelings has been the predisposing influence to in¬ 
numerable crimes with all the attendant and often wide¬ 
spread miseries from which the innocent seem often unable 
to escape. The emotion is closely allied to envy. 

The root of all jealousy is anticipated^ deprivation. ‘ It 
is self-created and is the product of a realisation that others 
enjoy what we cannot have. 

Humanitarian Outlook. The rise and spread, and now in 
many parts of the world the apparent decline, of what has 
been called humanitarianism have profoundly affected every 
accepted human relationship, and perhaps none more 
potently than that of the 'server' and the ‘served’. Till the 
spectacle of Europe in tlae middle of the present century 
forced the world to revise its hitherto accepted notions of 
human progress, we tended to forget that the sentiment of 
pity, as a fundamental or basic state of feeling and so as 
something to be built upon, is a relatively modern feature 
in human affairs. It is_ hardly if at all discernible in the 
animal kingdom, and children, unschooled or otherwise un¬ 
tamed, seem to have little or none. What is discernible 
over a large part of the world today would anyhow suggest 
that whether a capacity to feel pity be a transmissible trait 
or notj environmental conditions and deliberate schooling 
may be relied upon effectively to banish it. On the other 
hand some degree of self-pity is everywhere noticeable in 
Man. One question of interest and irnportance in this 
second half of the twentieth century then is how a h'ansfer- 
ence of the sentiment from the self towards others can be 
assured in the individual case, and how the attempt to frus¬ 
trate the. development of pity is to be coimtered now and 
hereafter.* 


I. The introvert appears to feel 

d^^privation in form more 

acutely than do extroverts, unless 
motivated by a desire to embrace 
suffering ; for the introvert has a 
greater tendency to prolonged nimb 
nation and has open to him fewer 
obviau;§ ways of dissipating the 
consequent emotional state. 

The so-callcd Laws of Moses 
forbid the entertainment of envy ; 
in other words make envy a crime. 


The particular commandment, as it 
appears in the English translation 
of the seventeenth century, reads: 
^'Thou shall not covet tny neigh¬ 
bour's wife, nor his servant rior his 
maid nor his ox nor his ass nor 
anything that he hath.” 

2. The transference when it 
occurs seems to be effected by means 
of something to which we give the 
name of ’^sympathy'. In the case 
of 'pity* the word is obviously apt 
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ci^dlizations had their own insistences upon con- 
cfuct which we regard as humanitarian. To give to the poor 
was always in some sense meritorious. The religions of 
China inculcated charity of this order. So did Buddhism; 
and so it does today. The Muslim and the Hindu are at 
least found in agreement with regard to alms-giving. In 
brief, we may say that generosity has everywhere in Asia 
and in India been regarded as a virtue, and its opposite as 
a vice. In like manner mediaeval Christianity, by reason 
perhaps of its Asiatic origin, treated the giving of alms to 
the destitute as something in itself meritorious. 

On the other hand the cruelties perpetrated in the name 
of Christianity were as dreadful as anything to be found 
elsewhere on the earth’s surface.* Indeed the then current 
theories of punishment, whether here on earth or in a sup¬ 
posed hereafter—and, as it was postulated, by the ‘Will’ 
of the Creator—there was little, if any tiring, to differentiate 
western from eastern civilisations. Man stands revealed as 
everywhere eager, for proclaimed pienal reasons, to devise 
methods whereby the utmost degree of physical suffering 
could be inflicted upon a delinquent. No doubt there were 
always periods of comparative reaction, when pity played 
its part in mitigating the rigour of cruel laws or of brutal 
customs. Notoriously the spread of Buddhism had that 
effect in India and elsewhere. But what we today regard 
as a humane outlook on life, leading us to pity sufferers 
as such, and to strive everywhere to lessen pain and to pro¬ 
mote individual pleasure, is most certainly the creature of 
the modern mind, an affair of yesterday: so recent indeed 
that it has no right to the distinction of a domirtant charac¬ 
teristic. Rather have we seen its recession both in Europe 
and in Asia, w'here it has given place not only to utter ciall- 
ousness but to deliberate and well-nigh maniacal cruelty. 

Return to Romance. In Europe, particularly in France 
and England, the inculcation of humane doctrines from 


to describe the power alluded to» 
But we commonly relate to the same 
capacity the ease with yvhkh we 
often 'enter into' another's pleasure* 
Allied to this phenomenon is of 
course the ability to lead quite a 
vivid vicarious existence through 
die instrumentality of the drama 
and of literature generallyn That 
which we call 'sympathy' seems to 


lie at the root of all this, and to be 
made possible by the marriage of 
observation with imagination. 

I. ^"Tantum reli^o potuU sua- 
dere tnaiarum r* {"To so much evil 
can religion pursuadei") exclaimed 
Lucretius. The reflection is to 
religion—or, more properly, to 
"religions" generally. And Lucretius 
was pre'Chnstian. 
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the end of the French Revolution to the first haU of 
nineteenth century was much aided b;^ the turn which lite¬ 
rature took in the direction of romantic themes. 

Novels and poems, including innumerable ballads, were 
put forth, the greater number of which made some demand 
on the readers' sympathy for the poor, the outcast, the 
victim of oppression or for those who found their iimocent 
desires undeservedly frustrated. The condition of prisons, 
of hospitals, and the lives of women and children dominat¬ 
ed by the then modern factory system were constant themes. 
Thus was the interest of the educated classes more and more 
directed towards the everyday suflfering of humbler Pfoplp- 
The pictorial arts were attracted to a like extent, and sub¬ 
jects designexi to move the beholder's sympathy for the 
afflicted were increasingly shown on the walls of public 
exhibitions, began to make their appearance in private col¬ 
lections, and reproductions of them to find a place in 
domestic surroundings generally. Just how far the litera¬ 
ture and art of the first half of the century contributed to 
prepare the public conscience for those appeals which led 
to penal and prison reform, child protection, employer's 
liability legislation, old age pensions, and finally to what 
is called National Insurance in England, cannot well be 
estihiated. The truth perhaps may Ue in a sudden moral 
awakening from which literature and the pictorial arts tMk 
inspiration and were content for a space consciously to be¬ 
come part of an evangelistic movement. 

Service under Corporations. A vast number of those 
who serve in England today—or as modern phraseology 
has it, are 'employed'—have for their masters that 
impalpable thing, the limited liability company, wherein 
the servant in all probability knows not a single share¬ 
holder nor an3dhing better than the nam^ of one or two 
directors. Even service with a partnership firm has in it 
some prospect of personal contact between Master and Man. 
Not so positioned is he-who serves the rriodern capitalistic 
concern whose liabilities are stated to be ‘limited by shares . 
On the moral plane they have frequently been found to 
admit no liability at all; and a policy directed towards 
securing the workers' welfare was, and in some measure 
still is, sometliing to be thought of as an act of grace or 
necessitated by purely commercial interest. In more 
modern times in England and under the constant pressure 
of the trade unions, hours of labour have been shortened, 
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aa'angements improved, protection against disease 
and accident made matters of statutory obligation, and 
children in large measure saved from early and cruel 

exploitation. . i 

In all this, India, so far as she is industnalized, still lags 
somewhat behind that which obtains in Britain and the 
United States of America. But on the eve of a fresh 
movement towards capitalistic industrialization the need 
for increased protective legislation is now realised and con¬ 
siderable legislative effort has been made, particularly 
during the last decade. 

In the domain of trade and handicraft the control 
exercised in former centuries in England by the great 
trading corporations such as the Goldsmiths’, Fishmon¬ 
gers', Skinners’ and Merchant-tailors’ companies in the city 
of London, has almost entirely died out. The craft guilds 
have long ago disappeared; and the apprentice^ of today 
is no longer as of right a member of his master s family. 
There, too, the personal tie has perished. 

The Domestic Today. For so long as family life in the 
upper classes whether in Europe or Asia could be led on 
some scale, the domestic servant had himself some oppor¬ 
tunity of enjoying a worthwhile existence. There were 
advantages in the then prevailing systems which, in 
Europe at any rate, have almost disappeared. The servant 
had his place in the common home, had companions and 
fellow workers in a common task, and was conscious of a 
genuine tie between himself and his master, the strength 
of which lay not in the law of contract, but in the degree 
to which personal acquaintance had bred mutual respect 
and affection. In modem England tlie domestic servant 
in a middle-class household, like the day labourer on the 
farm, or the journeyman artificer, 'lives out*, has a home 
of his or her owm, and is prepared to do so many hours' 
work per day and no more for so-much monetary reward. 
Not only do the old personal ties find little or no place 
in the 'relationship, but there is_ markedly less pride 
in domestic service as such. In times past the children 
of domestic servants asked nothing better than themselves 
to enter upon service with "the family", so soon as they 
were old enough. The proletarian demagogue has 
succeeded in persuading men and women of small means 
and smaller education that it is quite beneath them to serve 
others in a domestic sense. Oddly enough tlie same type 
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of preacher raises no objechon to the performance 
of precisely similar services to all and sundry in an hotel 
or eating-house. It would seem that the personal tie 
which might be forged by master and man is precisely that 
which is abhorreilt to him; for in the kind of employment 
he tolerates the employer is often no more than a name 
to those employed. Boys and girls who might be trained 
for healthy and worthy domestic service are told that they 
will be more ‘independent’ if they avoid it. 

It cannot be denied that in spite of the spread of 
huraanitarianism, the average attitude of the upper and 
middle classes in England towards domestic service had, 
by the end of the last century become characterised by a 
distinct lack of consideration for the private lives of their 
servants; so that master and mistress were largely playing 
into tire agitators’ hands. In the result, domestic servants 
as a class became more and more nomadic, tlieir members 
moving from mansion to villa, from small villa to small 
flat, and intermittently experimenting with service in small 
hotels or seaside tea-shops, As early as the beginning of 
the nineteenth century agricultural labourers had ceased to 
'live in.’ During the period of prolonged agriculttiral 
depression which followed the opening up of continentid 
markets after the wars with France were over, such 
labourers not only drifted from farm to farm, but from 
county to county. Many of them emigrated to the depen¬ 
dencies, there to find not a better but a different world, ^ 
where men had to face new problems as well as old tempta- ’ 
tions. Only men of strong as well as good character sur¬ 
vived those tests.‘ 

Personal Law. It seems at least likely that when Indian 
scholars are able to look back on the period of British rule 
with the dispassionate gaze essential to the W'riting of true 
history, they will be inclined to concentrate no small 
amount of attention upon the results on modem Indian 
social development of the British policy of leaving the per- 

I. As a historian of times he was provided with a tied 

English sodanife (the late Master of cottage. But it had meant also a 
Trinity College, Cambridge) has put closer and often, therefore, a kinder 
it '"in earlier and simpler days the persona! contact and Jess segrega 
labourer had more often been lodged tioii oi classes/* MiddJe-claSsS emv 
in the farm and ate at the board grants to Canada and Australia 
of the farmer. This had meant, of shared the iarmeris homestead In 
course, that he was just as depend- tins manner and on the smaller 
ent on hb employer as when in later farms still do so, Trevelyan,, Op. cil 
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law of various communities relatively untouched, 
save where the_ intelligentia of a particular community has 
desired legislative interference. So, too, will they perhaps 
give some closer study than has hitherto been devoted to 
the effect of non-interference with religious observance and 
religious education. 

While it may be said that the social history of India, 
even that which would concern itself with the last three 
hundred years, has not yet^ been fully written, enough 
seems to be known to make it plain that the governments 
of the Rajahs, great and small, and of the various Nawabs 
were one and all autocracies; and that touching the rela¬ 
tion of Master and Servant such rights as existed at best 
would be adjudicated upon in accordance with accepted 
custom and that those customs gave much more protection 
to the master than to the servant. 

The Caste System, In India the four original Hindu 
castes have for many centuries been sub-divided; while, 
at any rate since the decline of Buddhism, the sub-caste 
came to be allied to a strictly limited number of activities 
to which it is convenient to refer as 'caste callings'. A 
boy had no choice but to follow the craft or trade by which 
his father and a long line of male progenitors had made 
their living. Thus an apprenticeship within the family 
circle was secured. It was to the interest of the joint family 
as a unit, consisting in all probability of people represent¬ 
ing at least three generations all living together, that the 
boy should be well and truly taught. Such units, at once 
social and econonuc, have by no means died out in India, 
though quite obviously there are today fewer than there 
were. Ihe humbler classes among Muslim populations 
have for long lived and worked under not dissimilar con¬ 
ditions. The family unit was often substantial in means 
^d the father looked to at least one, and often more, of 
his male children to carry on his trade or business. 

In tlie India of today evetything is astir with new ideas 
and more courageous aspirations, In art and in literature, 
as also in scholarship, there is a renewed interest in what 
^ called the classical ages, comparable only 
to what occurred in Europe during the Italian Renaissance. 
Accompanying all this is a desire to reach out to the advei- 
tised iruits of western civilization, to travel, and to see the 
modern world in alMts manifestations at first hand, 
buch an outlook is incompatible with a slavish recogni- 



THE LAW OF MASTER AND SERVANT 




tidn of all those rules concerning caste and the seven 
customary callings which, while they made for some secu¬ 
rity in family life, meant also much frustration in many 
an individual case. Curiosity was stifled, and what the 
modern man calls general knowledge was non-existent 
until yesterday in India, In the India of today the Brah¬ 
min is seen to be no longer averse to following any 
calling which depends upon intelligence and skill; while 
the Siidras aspire to, and succeed in becoming, teachers, 
lawyers, research workers, merchants, and men of 
affairs generally. 

Influence of Caste. The foreigner who would seek to 
understand the Hindus, their outiook and their lives, can 
not but perceive at the very outset of his studies the re¬ 
markable fact that the ancient caste system was not based 
upon degrees of wealth. The Brahmin' by reason of his 
birth was entitled to, and received,® the highest marks of 
respect, no matter how destitute of worldly goods he might 
in fact be. The Sudra could enjoy no such recognition, 
however rich in such possessions.® To this day, although 


1. The Brahmins constitute per* 
haps the only genuine aristocracy 
which survives in the world today. 
In the West the original progenitors 
of the oldest noble families were 
assuredly little better than robber 
chieftains. The wealth and power 
which were theirs, enabled them to 
establish hereditary privileges within 
the tribe, and intermarriage with 
the families of similar chieftains 
resulted in the establishment of a 
privileged class out of which Kings 
emerged, with less powerful Princes 
ready to pay homage to them. In 
the West, as civili2:atioii advanced 
or at any rate became more com¬ 
plicated, economic power, vested in 
the 'nobility' steadily increased. 
On the continent of Europe until 
well into the 19th century few of 
the nobility married outside families 
of cognate rank. In England, on 
the other handp at any rate since 
Tudor times► the Sovereign, as the 
Fountain of Honour, has rarely scru¬ 
pled to bestow hereditary titles of 
nobility upon people of middle-class 
origin. Not only successful soldiers, 
but to a larger extent successful 
la'^^yers are seen as founders of 


families now for many generations 
in the Peerage of one or other of the 
kingdoms over which the English 
Sovereign now rules. More recently 
again, our constitutional monarchs 
have regularly advanced to the 
Peerage those recommended by the 
Government of the day. In the 
result, bankers, newspaper-pro¬ 
prietors, merchants and professional 
politicians of all sorts are observed 
to be a founding 'noble" families, 
till the bast that can be said of a 
modem British nobleman is that he 
has aspired to be a gentleman, and 
more often than not has actually 
succeeded! 

2. At any rate after the decay 
and practically the sufTocation of 
Buddhism in India. It should not 
be forgotten that in the social stnic- 
ture revealed in the older parts of 
the Rij^ Veda it was the warrior 
caste (the Kskmtriya) which enjoyed 
the greatest honours. This conforms 
to the general history of mankind, 

3, Moat of the evils associated 
with caste became crystalliiaed after 
the decay of .Buddhism (say) about 
A.D. 600-700. In more ancient times 
a Sudra could be a king. 
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as according to western standards have greatly 
improved their status in modern Indian Society, the 
poorest Brahrriin takes precedence over them wherever 
orthodoxy in social matters prevails. 

One of the many features of Hindu life and custom w'hich 
has survived into our day, and which is at once striking 
and commendable, is that in certain parts of the country* 
Ae Brahmin does not consider himself demeaned by serv¬ 
ing the less well-born in certain of the latter’s most vital 
needs. He may not only he the family priest but 
the family cook, and is often tlie carrier of water to both 
high and low. But a Brahmin, who respects his own caste, 
is enjoined not to take food or water from the hand of a 
noii-Brahmin unless the latter shall have entered upon a 
professed religio^ life i.e. has ^sumed a religious name 
on his renunciation of worldly ties and is recognised as a 
Sanyassi or Sadku. Among the Brahmins of modern 
India are observable botli a large measure of physical 
beauty and a high degree of intelligence to which is often 
added much moral as well as physical courage in adver¬ 
sity, Those, too, who have noticed the trend of athletics 
in modern India must have marked the outstanding place 
which Brahmin youth occupies in that field. The modern 
student of genetics might well ponder these things; so, it 
IS humbly suggested, might the advocates of indiscriminate 
marriage out of caste'. 

It is by no means intended to suggest that beauty, valour 
or wit, are monopolies of the Brahmin clans. They are 
not. Indeed, he who cares to seek for flaws in the Hindu 
polity, as it exists today, will soon come across degenerate 
Brahmins. So, too, will anyone, pursuing a w'orthier quest 
find beauty of form and feature very widely distributed 
among the peoples of India through the length and breadth 
of the peninsula: the distribution by no means coin- 
cidmg with class distinctions. Again, such an one could 
not fail to perceive the astonishing reserves of patience and 
of resimation ennobling many a life from the humblest to 
the highest in the social scale. But the fact remains that 
the qualities to which allusion has been pointedly made 
above have throughout the ages been deliberately bred in 
the highest castes by natural selection until, in the Mende- 

ex^ple, in employ Oriya Brahmans as their 
Bea^l where many middle-ckss cooks. 
famiiieSip mostly K^yusthas by caste | 
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i!an, phrase, they are still largely "donunant charaC 
tcfistics^ 

Because the ti*eatise to which the foregoing pages are 
intended as an introduction includes in its survey much 
that is purely Indian, certain things typical ot Hindu lite 
lia.v€ boon nolictid without sjiy corrospondingly points 
reference to other social communities whose religions and 
customs differ not a little from the Hindu. The ^reason is 
not far to seek. Modern India derives to a major extent 
directly from ancient India, whose principal and still sur¬ 
viving civilization has its roots in the Hinduism of the Vedic 
era. From Hinduism have been thrown off Jainism, Bud¬ 
dhism, and Sikhism. The two great incursions of peoije 
professing the Faith of Islam—-the Pathan invasion and the 
subsequent Moghul invasion—left Hindu philosophy, 
ritual, and custom practically untouched. True it is that 
Hindu pilosophy itself has varied in its outlook, as have 
the philosophical systems of otiier parts of the world. At 
one time in its history it was strongly rationalistic. At 
others it lent much support to mysticism. Many schools 
have remained in that condition and in gener^ it may be 
said that modern Hinduism is primarily idealistic. Islam 
has made many converts during the previous four centu¬ 
ries in India, as has Christianity during the last two. 
Nevertheless Hinduism is not only alive but, at any rate 
on the intellectual plane, may yet prove able to assimilate 
modern scientific knowledge better than either of the other 
religions to which allusion has been made^ as incurslve. 

The Joint Family. With the gradual disintegration of the 
joint family as the social unit, domestic units, the counter¬ 
part of those long created in the west, are everywhere 
coming into existence: a young man with an adult wife 
and a family of children carefully planned to be few. Such 
units are driven by economic necessity to seek shelter in 
relatively small dwelling-places providing little or no accom¬ 
modation for servants, male or female, If Indian upper- 
class life is to follow Western example in this and in kindred 
respects, we must look for corresponding results: the wife 
becoming at first the household drudge, lonely by day and 
too tired to provide any refreshing influence for her hus¬ 
band when he returns from toil. The next stage shows the 
couple accompanied by their children resorting to some 
local eating-house for their meals. ^Thenceforward there 
sets in progressive decay in domestic life with a concomitant 
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ji^ctance on the part of the woman to bear and rear chil¬ 
dren. Finally the female emerges as nothing better than 
a rather feeble male, and finds that she quickly loses her 
husband both as a sexual mate and as a partner in a com¬ 
mon task, for a common task no longer exists for them. 

If what has occurred in Britain and in the Americas is 
to be avoided in India, it would seem that some deliberate 
effort needs to be made to arresrt the disintegration of the 
joint family, till a social unit equally capable of providing 
the security and breadth of life, which distinguishes an 
united Hindu family shall have been evolved. In time, 
some form of socialism or communism may not impossibly 
be able to create both an atmosphere and an attitude of 
mind apt for the evolution of such an unit. That time is 
not yet. 

Indian Women Today. But the observer of Indian affairs 
today can see ever^'where evidence of more ample social 
courage and consequently of large-scale movements in the 
direction of departure from age-long customs in the fore¬ 
going regard. _ Not only do growing girls and married 
women, belonging to the Hindu, Jain and Sikh communi¬ 
ties, move more and more freely in ordinary society and 
are to be seen attending school and college not infrequently 
with male students for class-mates, but pmdah is definitely 
beginning to disappear_ even in Muslim circles. Indeed the 
classes from which maid-servants in India are now drawn, 
are themselves showing signs of moving in the same direc¬ 
tion. Female labour in quite other fields now has its 
champions: and long-standing wrongs are bound to be 
redressed. 

In India the maid-servant traditionally belongs to 
the "inner apartments"—the zenana or harem-—within 
which, at any rate from Moghul times, women till 
but yesterday were secluded.^ The maid-servant in 
India today, as yesterday, enjoys much less freedom than 
her_ male counterpart; and Indian social history—modern 
social history included—is not without instances of much 
harshness to women who perform the humbler duties even 
in large households. For in India, as elsewhere, tlie well- 
being of servants wholly depends upon the character of their 


1. Jhis *3 true only of those parts seclusion of women is not found in 
Of India which became subject to such parts of Southern India as 
Moghul influence. A corresponding escaped that influence. 
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Employers. The life of relative seclusion in which m 
servants are compelled to live of necessity deprives 
so placed of the opportunity of advertising individua ar 

ships and grievances. I’t 

A Bird’s-eye View, A survey of the Indian scene as it 

unfolds itself today, particularly that part or it which con¬ 
cerns the subject of this treatise, would lack signific^ice 
for the reader if we concentrate on an objective Picture 
of things discernible at the present moment and wholly 
disregard the past. Changes in Asian f cual conditons 
take place on a longer rhythm than is to be noticed m the 
history of Europe. The pace of modern hfe from which 
no nation or group of nations can hope to e^ape 
has brought about so many and such sudden changes, 
particularly in the domain of labour, that it is no ea^ task 
to keep any single circumstance in its right . 

In India the great mass of persons employed under what 
the law calls Contracts of Service is divided between indus¬ 
trial and agricultural occupations. Compared with Euro¬ 
pean or American conditions, however, there ^e 
more people in India who are employed as mdepe^ent 
craftsmen making and selling their wares ’Without 
if you like, without the burdens, imposed by Contacts m 
Service. Turning our eyes from the township to the field 
we find that, in common with the rest of Asia, the peasant 
will invariably strive much more vigorously than wiU his 
European or American counterpart to retam his hold upon 
some pai-t of the earth's surface, however small in extent, 
which for him is 'home'. He sells only under the stress 
of inescapable compulsion. Ihus, though he may 
bondage to a moneylender or be constantly threatened by 
some overlord with a suit for ejectment, there is no arfi- 
fice he will neglect so as to maintain his msition as a land¬ 
holder however lowly in degree. Nevertheless throughout 
the nineteenth century there has been a constant rlnlt to 
the town; for, naturally, it is in the towii where what is 
spoken of as the industrial development of the country is 
to be sought and seen. 

Arts and Craft. It seems odd that although the existence 
of china claj^ was known in India for many centuries, 
no faience has been produced in India comparable to 
that which from early times has been continuously manu¬ 
factured in China and Japan, or with the best, or indeed, 
even with ‘ the second-rate porcelain made in France, 
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Germany. But true it is that from Moghul 
pottery much resembling tlie Persian has been 
n product of Upper India, 

■ It_ -is equally curious that until yesterday no indigenous 
■ glass industry worthy of the name had been established in 
the' Indian Peninsula. On the other hand, brassware and 
earthenware vessels have continued to be made_ on tradi¬ 
tional lines, fine in form and remarkably dui'able in quality. 
"As a by-product of European colonial policy in India Con¬ 
siderable quantities of European porcelain and glass have 
been regularly imported without, however, earning the flat¬ 
tery of imitation. 

The handloom industries of the past were something of 
which the country could justly be proud. Here, unfor¬ 
tunately, modern industrial processes have,; in large 
■ •' i measure, driven .out the small-scale labourer in this field. 

-^.Nor can it be sa,id that the cult of the charka has done 
V anything to arrest the progress of decay. The exquisite 
' muslins associated with Dacca have long disappeared, 

' probably never’ t'o return; and the finest Kashmir shawls 
survive mostly as heirlooms in Indian and in many Euro¬ 
pe^ families. There has, in truth, been some revival in 
qtiite recent times in India, particularly in the finer silken 
fabrics; and the products of a flourishing carpet industry 
have during the last half century been finding markets 
overseas. 

' The jeweller's craft has persisted; and fine work is still 
'^done, mostly by' artisans and journeymen tradesmen pur- 
' suing an inherited occupation. But the retail trade has 
■' 'had to give way to considerable quantities of imported 
-jewellery, much of which during the nineteenth century 
■ .had, artistically-speaking, compared none too favourably 
wifli indigenous ' designs. 

■ India's considerable and age-long trade in carved ivories 
has besen less affected by importation. But it is doubtful 
if in point of workmanship it has ever been in the same 
class as the Chinese. 

This leads us to make mention of those Chinese colonies 
in Calcutta and elsewhere in India whose members have 
successfully competed in carpentry and in leather work 
with the average Indian workman. 

It is impossible, even in so brief a survey as the present 
to overlook the degeneration in Indian workmanship w'hich 
' .'IS evidenced J)y the history of the building trades over the 
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tet two hundred years H^rSe™ ^ 
tiAw to have been arrested; and not only arresiea, dul 

ave ei^rSe to an altogether healthier interest 

in architecture and its allied arts and crafts. That ® ^ 

we?e S one lime of a high order the surviving temples n 
SoithSn and Central India bear eloquent witaess. I^n 
North Bengal and in the neighbourhood of Delhi are the 
remains of gateways, mosques and tombs belonging to the 
period during which Pathan invaders had 
wide tato the? plains of India. Mere rums hey are today, 
but they are things of beauty. All over Upper India are 
examples of buildings designed in what is sometimes called 
teTro-siracenic ftyle wW aemth was ^ached during 

the reign of the Moghul Emperor 51^0 * Sri 

nles are to be found m the deserted city of Fatenpur oiKri, 
fhe Fort at imr^d the two tombs on the ottier side of 
the river, one of which is the celebrated 1 

Both the forts, one at Agra another at SP dlsSn- 

and so shelter, a complete Imperial Palace, alike disti 
Wished for exquisite design and almost faultless workman- 
The malonry of 4 great fort at Agra, of the Ta 
Mahal and of Akbar's own tomb, some miles away, is noi 
to be out-classed by the work of man’s hands anywhere else. 

tL mosaics in marble in both the P^lac^ 
and in the examples of textiles belonging to the corr^ 
ponding period of Moghul art show how decisively Persian 

patterns had superseded Indian mohts. 

^ But nowhere was such an eclipe of Indian art ‘ichie ed 
bv foreign influence as in the domains of pamting 
and sculpture. For India, in pre-Buddhist timers, ^d 
throughout the centuries when the religion 
the Buddha was at the height of its 
sculpture flourished. It disappeared under Moghul rule, 
seemingly because of the dogma that tbe_ reproduction of 
the human form and even of the forms of anima s 
trary to true Islamic teaching; for which . . 

geo4ttical patterns and highly conventionalised flowers 
Ind leaves are found to take the plarx of more ^atoahshc 
features. To Persian influence again is to be ascribed the 
fact that the Moghuls in India, despite the ^/^^esaid teach ¬ 
ing, did not wholly disdain the pictorial arts, Moghul 

painting, such as it is, never rose above the art of the 

The buildings erected in India in the Portuguese, Dutch. 
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^lotiishj French and British settlements were almost always 
constructed of brick covered with plaster and were designed 
in a style which passed as 'coloniar. It imitated what was 
fashionable in the eighteenth century in Europe, but, even 
so, never succeeded in producing here anything ^ good as 
was to be found in the respective country of origin. If the 
European influence in the foregoing directions had stopped 
at the pseudo-Paladian, it could have done no harm. But 
the Portuguese were responsible for some specimens of 
church architecture in the worst possible Baroque style, 
while the British have been responsible for the erection of 
several churches and chapels that even as 'cockney Gothic', 
have nettling to recommend them. 

Of domestic architecture it may safely be said that until 
New Delhi had become an accomplished fact, demonstrat¬ 
ing what Indian masons and bricklayers, carpenters and 
metal workers could still do when inspired by entliusiasm 
and directed by genius, even the wealthiest citizens of the 
land, though often expensively were as certainly most 
deplorably, housed; while as for village architecture, as a 
European understands it, no such thing save in the 
Kumaon hill-tracts existed. The change which has since 
been effected and which has recently spread throughout 
the crafts alluded to during the second quarter of the pre¬ 
sent century cannot yet be brought into focus. 

Startling improvements in every direction however, are 
now manifest. Schools of art and of architecture, the 
creation of art galleries, museums and exhibitions, the 
opening of new libraries and, lastly, a sj^stematic attempt 
on the part of local Governments and cultural associations 
to awaken interest in traditional village handicrafts have 
done much to re-discover and to employ talents which for 
long years have lain dormant. It has not been foreign 
rule but foreign travel which would seem to be responsible 
for such widespread improvement in the foregoing and in 
many other directions. It is the travelled Indian who has 
succeeded in translating to his country many European and 
certain American methods of manufacture and of farming 
as are plainly capable of contributing to the improvement 
of the country. While this has brought into being new 
industries and so opened new avenues for skilled as well as 
unskilled workers, it has meant increasing congestion in 
the cities and a corresponding impoverishment of the 
countryside. Even so, Indian industry has not yet suffi- 
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ciently Advanced and local capital has not yet been foun 
in sufficient quantities to enable India to build its own 
ships or construct its own rolUng stock, though a start in 
both directions has now been made. 

Agriculture and Stock-raising. Our brief survey of the 
changing scene must include the present ^ state of agri¬ 
culture and stock-raising. We include in the _ notion 
of agriculture both what is properly called horticulture 
and what is known as fruit farming. Flowers have 
seemingly never held the place in Indian public or 
private life which they have enjoyed in China and Japan 
or even in Persia. Indeed, save in the form of small-sc^e 
offerings of individual blossoms to family and other deities 
and for the purpose of making garlands for the ceremonial 
decoration of a privileged few on customary occasions, the 
flower grower had in the past no honoured place in the 
community,^ It was part of its Persian artistic heritage 
which distinguished the Moghul dynasty that no palace was 
complete without its formal garden. Some few of these 
great works of art and of horticulture have happily sur¬ 
vived and have been imitated in the great gardens which 
today adorn the President's official residence in New Delhi, 
But flower gardens till yesterday formed no part of the 
life of even the wealthiest citizens in India, and there never 
was anything, and is not now anything, corresponding to 
the cottage garden which in Great Britain adds so much 
happiness to life in the countryside. But here, again, 
there is an awakening to these delights to which Indian 
eyes have been strangers for so many centuries. Horticul¬ 
tural gardens and public recreational gardens and _parks 
were apparently first introduced by the British, but it is a 
heritage to which an increasing number of the Indian people 
attach value and importance. Botanical gardens, horticul¬ 
tural gardens and horticultural societies interesting them¬ 
selves in the breeding of beautiful flowering trees and 
other plants are now features of Indian life, while in cer¬ 
tain townships, mostly corresponding with military canton¬ 
ments and the principal health resorts along the Southern 
face of the Himalayas, flowers adorn most of the roads and 
few private houses of the better sort are without gardens 
whose design serves to prove that it is possible to grow 



1* This is not to say that 
flowers have never had any place in 
ordinary family life ; for these have, 


always been used for personal adorn¬ 
ment. 
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success nearly every flower which is to be found in 
^the temperate zones of Europe and America. 

A really serious attempt to iinprove the breeds or I^bian 
cattle dates, it would seem, from the viceroyalty of the 
Marquess of LinUthgow. But an increasing number ot 
Indian specialists in this fields are spreading throughout 
the peninsula. In consequence we may look for solia 
improvement at no distant date. 

To return to the topic of agriculture. It is still true that 
over the great plains of India from North to South arid 
from East to West the system of 'tillage is today but little 
different from what it was many thousands of years ap. 
Yet it is equally true that during the last quarter of a 
century new schemes for fertilization, for irrigation and 
for the use of machinery are being put into operation and 
should achieve that added production of basic food without 
which the peoples of India will continue to be at the mercy 
of large-scale famine and of diseases referable to malnu¬ 
trition. Much will depend upon the speedy implementation 
of Central and State schemes towards large-scale afforesta¬ 
tion, for lack of which soil erosion over wide areas has 
greatly hindered agricultural development throughout the 
last and the present century. 

Probably far more land could be devoted to the culture 
of fine fruit than has yet been attempted. But already 
Indian faruit is being canned with success, particularly in 
Upper India. , 

A-fishing industry is coming into existence which, aided 
by cold storage of fish and appropriate transport arrange¬ 
ments, will undoubtedly make for a better balanced diet 
even in places where now there is practically no consump¬ 
tion of fish at all. A considerable impetus has been created 
by the successful experiments made with trawlers in the 
deltaic waters at the head of the Bay of Bengal_ and further 
down the east coast of the peninsula. There is no reason 
why the canning of fish so derived may not become an 
important new industry, at any rate in Bengal. From the 
same source valuable fish oils and agricultural manure 
would certainly be procurable as by-products. It is by no 
means fantastic to suggest that such an industry might in 
a few years have an exportable surplus of canned fish well 
able to compete reasonably in near markets with the 
American, Canadian and British articles. 

The Machine Age, Any large-scale migration from field 
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^to township represents a complete occupational revolution 
in the course of which the ploughman becomes the, opera¬ 
tive. But if and when a modernised system of agriculture 
can be made acceptable to the peasaintry—as well it may, 
given the right type of propaganda^—it is the machine 
which will becoihe the primary instrument of production. 
Macliines are pre-eminently labour-saving devices. So the 
tiactor will take the place of the draught animal. Indeed 
harrowing, ploughing, sowing, and finally reaping and 
stacking may all be accomplished by mechanical means. 
But ftough fewer men will thenceforward be required for 
certain purposes, where formerly men, women and children 
were of necessity pressed into service, one must not forget 
that machines themselves require constant attention. And 
so We may reasonably look to see in various rural centres, 
so sited as to serve the needs of a. number of villages, re¬ 
pair shops springing up as well as buildings specially con¬ 
structed for the conservation of fuel on some scale. If, in 
the result, more land be brought under cultivation, a rural 
population more stable than at present it is and not in gross 
markedly smaller than existing figures show, may well be 
■predicted. Village life should become less sombre. For 
those large-scale schemes for the distribution of electrical 
energy, already beginning and actually here and there at 
work in parts of the States of Madras and Bombay, should 
make it possible not only to supply power to factory and 
workshop but also to add to educational facilities in the 
countryside and to provide more opportunities for worthy 
forms of public entertainment than are nowadays procur-' 
able anywhere outside of the big cities. ' ' . 

What can, be done by a cheerful and determined people 
has recently been recounted in a letter which appeared in. 

' .the newspaper of 30th April, 1951.’ From that 

_ letter we take leave to quote the following paragraphs in 
■extenso :— 

■ "The Gurgaon Municipal Committee, which has by pru¬ 
dent administration raised its revenue by 15 times during 
■the last two years, completed the first phase of its improve- 

■ Rama Kao and which appeared m tlie.same journal 

Mr./F. L. Brayne conaider this can two days later, under the caption 
be achieved through specialised Inereastng Food Production in 
publicity- (See the fonr,er'8 in- India. 

teresting letter to the Statesman i. Over the signature of one 
newspaper of the 24th of April, Para Chand writing from Gurgaon 
1951, and the latter's brilliant essay, in the Punjab. 
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This included the lajnng of cemented sewers in all 
streets, the provision of electric pumps and drinking wells, 
and the erection of a Town Hall, tonga stand and shed, 
the start of a basic education school for children, and die 
completion of four miles of macadamized tarred road in 
the main thoroughfares. 

' ‘The Director of Consolidation of Holdings was here with 
his whole staff, lecturing to hundreds of patwans and re¬ 
venue officials, and gearing them for a great land reform 
operation. ... 

"Last week you could almost see our schools growing. 
The Sanatan Dharam SabWs recently started high school 
had j?oo students on its rolls. . The Sanatan Dharam Col¬ 
lege IS well under way. The principal and staff have been 
recruited, the abandoned refugee work-centre buildings 
have been rented, and the college will begin to function this 
summer. A private girls’ high school w'as opened last week. 
The local Jainsahha and Sikh Samaj have each started 
primary and secondary schools. . . . 

"The P.W.D. finished paving the broad-gauge railway 
station road paths with brickwork, and tlie Gurgaon Club 
added a hall to its premises. 

"The farmers were busy gathering a satisfactory crop 
and a keen observer would notice a few more pucca houses 
joining the ranks of many others recently built,” 

Oommunications. Improved methods of communication 
by sea, by inland waterway, by air, by rail and by road 
will bring the improvements alluded to into the lives of great 
masses of people who but twenty years ago could never 
have imagined anytliing of the kind. Thus it is that oppor¬ 
tunities for employment from the apprentice-age upwards 
must inevitably increase rather than diminish. But at least 
three other experiments have, it would seem, yet to be made 
on some scale if what modern knowledge can give is to be 
made wortliwhile for the ordinary man; and here we allude 
to profit-sharing, collective fanmng and co-operative bank¬ 
ing and marketing. 

Population. Public attention has of late been pointedly 
drawn to India's rising population. It would be tragic in¬ 
deed if the opportunities for employment did not more or 
less keep pace. Happily, however, it would seem that al¬ 
most every ffade and calling is definitelj’’ expanding and at 
a speed which may give hope of greatly reducing at no 
distant date the present large number of unemployed 
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Workers. There are two other directions on which we m 
turn our gaze; directions where we may descry some support 
for the foregoing conclusions. Firstly, mining enterprises 
are already increasing in number, and will certainly deve¬ 
lop stiB further. It is sad to relate, however, that probably 
nowhere else are the living conditions of workpeople more 
deplSle than in many of India's mining centres But 
local legislatures seem everywhere, awake to these evils and 
minded to remedy them. How far better housing h^ re¬ 
cently been achieved in the particular iiidustries mentioned 
and other commercial undertakings, the second volume of 
our treatise is intended, among many cognate matters, to 
exhibit. At the risk of a charge that we may miss the wood 
for the trees, we feel it germane to the picture we seek to 
draw of new avenues for the employment of the, country s 
adult population, to note what educational institutions ot 
all kinds now offer and must* continue to offer on an ex- 

^Tt^S\Spens that the peoples of India are not 
into anything which could with accuracy be , 

a nation. But perhaps, the most reimrkable 
feature is that probably no other country in the world 
presents the spectacle of extant groups of PfPle severally 
representing every stage in the ffve opment of Man from 
the most primitive to the most highly ciyihzed. 
reason India is a paradise for the.apthropologist, the ethno¬ 
logist and the student of comparative religion. I^he uni¬ 
versities are well aware of this; a situation wtuch-, together 
wdth the claims of archaeology and-palaeography, it is their 
settled policy to meet. Each of these subjects is recogmsed 
as something of world-wide interest and importance. Con¬ 
sequently we may be sure that iorergn aid in the form of 
special subsidies and grants may be expected to supplement 
local resources. The various surveys—particularly the 
geographical and the geological—are bound to increase theu 
technical and their clerical staffs. Th® natural science facul¬ 
ties in the existing Indian universities are beconiing increas¬ 
ingly active, and new laboratories and-observatories are 
being set up. Thus it is that thke.now open opportunities 
for the intelligensia of the country.-to take an ever-increasing 
share in the advancement of learhing. 

Industrialization and Bureaucracy. Our earlier descnp- 
tion of'the direction in which industrial progress, may^ be 
discerned in India would be incomplete without some fur- 
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reference to • the special legislation which _ has at 
^dnce created it and is still seeking to control it. The 
relative statutes, involving as they do the compilation day 
by day, week by week, month by month and year by year 
of a mass of statistics in the form of reports and returns, 
have already necessitated a substantial increase in the 
number of persons, female as well as male, whose employ¬ 
ment in the factory or in other commercial enterprises 
falls witliin the concept of clerical occupation. For kindred 
reasons a much larger bureaucracy has already been creat¬ 
ed both at the centre and in the capitals of the several con¬ 
stituent States of the Republic. The number of persons in 
clerical occupations of the kind envisaged will certainly con¬ 
tinue to rise and may indeed not reach a condition 
of stability much before ig6o. 

The vast mass of people employed in Government offices, 
factories, other commercial enterprises and public utility 
concerns, as also those employed in municipal corporations, 
already hnd themselves in a chain of subordination at the 
far end of which—that is to say at the point most remote 
from the servant—stands the real, employer symbolised by 
tlie head of a Government department, tide Chairman of a 
Board of Directors, or tlie Mayor of a Municipality, as the 
case may be. The old Common Law of Master and Ser¬ 
vant, the working out of which it has been our aim to por¬ 
tray in the first volume of this treatise, placed particular 
emphasis on the personal relationship, or as we have been 
minded to style u, 'the personal tie' between Master aiid 
Man. Modern life in the overwhelming majority of in¬ 
stances has so loosened that tie that in perhaps the_ most 
important occupations today to which the law relating to 
Service applies, it has been completely severed. Directions 
from employer to employed must needs be in writing, often 
in Notifications, the latter to be exhibited on screens and 
Notice Boards, or to be searched for in the pages of Gov¬ 
ernmental Gazettes. In like manner the representations 
from Man to Master have ultimately to be reduced to writ¬ 
ing, and it is considered essential that they should pass 
along what are called the 'proper' or, at other times, the 
‘usuS’channels.^ A man's call for aid or his complaint 



1. A Mend oi one of the pre&ent 
writerSi when a colleague in the 
public service, used to say that, for 
himself, in place of the phrase 


through the usual channels’" he 
invariably' read ’-over the usual 
obstacles.” 
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/against what he regards as an abuse of authority, lack hi 
humane treatment, want of consideration, etc., when re¬ 
duced to writing inevitably makes a feebler effect than can 
•ba achieved in a personal interview with the right indivi¬ 
dual; and such documents in their progress towards the 
authority ultimately charged with makmg the requisite deci¬ 
sion, tend to become encrusted with a number of observa¬ 
tions by persons in the chain of authority who frame their 
remarks in the form of Minutes, the cumulative effect 
of which makes it difficult for the ultimate authority 
to keep the problem, be it large or small, in proper 
focus. 

It is here that the Welfare Officer—creature as he is of 
modern industrial legislation—may be, according to his 
talents and his temperament, a real help or an equally real 
hindrance. 

If in the course of this Introduction we have appeared 
to wander somewhat at large into the realm of psychology 
as touching the child, the adolescent and the latter’s emer¬ 
gence into the ranks of the adult world, it is because we 
feel that only by some systematic study of the subtleties 
which condition those peculiarly human relations which we 
have set ourselves to discuss in tiiis treatise, will labour 
unrest be brought to give place to contentment and a new 
co-operation between employer and employed emerge for 
the good of all. 

War, It is impossible to conclude any picture, however, 
crude, of the modern Indian scene, without including 
in it a reference to the effect on local society of the 
w'ar^ which Japan chose to wage upon the Bntish and 
Indian Empires and their allies and which broke out 
in IQ41. 

The outstanding feature relevant to the present treatise 
was the almost spontaneous acceptance of the need for 
public service on the part of the youth of both sexes in 
India. Vast numbers of the younger males clamoured for 
inclusion in the Army, the newly created Indian Navy, and 
die Air Force. Nor were the volunteers to whom allusion 
is made confined to the so-called martial races which for 
more than a century had proved tiiemselves the backbone 
of the country's defensive system. So great were the num¬ 
ber of volunteers, that conscription in any form was obvious¬ 
ly unnecessary. Perhaps only those foreigners who have 
enjoyed a sympathetic as well as a prolonged contact with 
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peoples of India can appreciate, even dimly, what such 
events have meant in terms of social revolution. In tlie 
first place by far the largest number of volunteers came 
from the gentle classes, and not from the peasants or the 
lowest grade artificers, notwithstanding that tliere was cer¬ 
tainly a transference of a substantial number of such 
artificers to technical establishments in the Armed Forces. 
Whilst certain combative units continued under tiie scheme 
of regimental expansion to be sub-divided on racial or reli¬ 
gious grounds, the auxiliary services in the field, on tlie Lines 
of Communication, and at the Base, involved a complete 
dep^ture from anything of the kind. Gentle and simple, 
Christian, Hindu, Parsee, Jain, Muslim, and Sikh, learned 
to live together, sharing Iheir food as also the common 
dangers inseperable from the contribution they were making 
to the defence of their motherland. Moreover, it was com¬ 
mon experience that when battle was joined a new comrade¬ 
ship sprang up in the comba.tive units: one that was no 
longer obsfructed by the racial and religious distinctions 
alluded to. The effect on the younger generations of India 
has yet to be felt to the full; but that some such effect has 
already begun to manifest itself cannot be gainsaid. The 
demobilization of the wartime soldiers in India has diffused 
over an immense area that newly discovered comradeship, 
which, after all, is perhaps the only respectable by-product 
of war. It will take time for the lessons learnt to spread 
throughout the social structure; but spread they will, and 
smk they must till they reach the humblest of the social 
strata. 

So much for what young India has created for itself 
through the agency of its men and boys. But it is quite 
as necessary for the student of Indian affairs to mark what 
their sisteis have chosen to do, in spite of much graver 
socid obstacles than Indian manhood had to overcome. 
An immense volume of women workers was finally mobi¬ 
lised, mostly, it is true, for clerical and semi-domestic ser¬ 
vices at the Base and on the Lines of Communication. 
More remarkable, however, has been the extent to which 
girls of good birth and breed have entered the medical pro¬ 
fession and the nursing organizations, not only in direct 
support of the Armed Forces, but as aiding in the develop¬ 
ment both of the old and of the new schools of medicine 
recently created in the country and the hospitals without 
which such schools would be worthless. 
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The Public Services, It will be noticed that in this treat 
much attention has been paid to the public services/ the 
growth of which is so' prominent a feature at the present 
time/ In England, by Jage-iong tradition, what the modern 
man thinks of as public Service his forebears not only spoke^ 
but thought of, as "The'Kmg's*’ Seivice. * The fac^ alluded 
to depended not upon sentirnent but hpon the law of the 
land. The Sovereign, though for some centuries regarded^ 
rather as a constitutional than an absolute Monarch, has' 
continued not only in thebry but in practice to enjoy certain 
prerogatives. He is not only the "fountain of justice and the ' 
parens patriae^ and the titiilar owner of the soil, but he^ 
one who, for certain purposes recognised by customary 
law, may impose commissions on individuals at will and 
who may recall any such commission at pleasure, 'pie 
subject who has accepted service offered him by the Crow^i, 
or on behalf of the Crown, generally speaking continues in 
such service until some prescribed period of time shall have 
elapsed or the Sovereign's pleasure be made known to him; 
in commoner phraseology he holds whatever rnay be his 
particular appointment at the King's "pleasure”. It fol¬ 
lows that a servant of the Crown in England cannot sue as 
for a wrongful dismissal. 

While in theory the military and civil servants upon whom 
the community at large depends for its security are in law 
servants of the King, they axe in fact servants of the State, 
that is to say they serve themselves and all their fellow 
citizens in accordance with the duties of the particular- 
appointments enjoyed. So regarded they are indubitably 
more important to their masters than is any other body of 
persons whose labours place them within the category of 
servants. It would seem, therefore, but ordinary justice 
that the terms on which they serve should be as much in 
accordance with sound moral principles as should be 
those recognised as enforceable by the conternporary 
law of contract; for there surely can be no justification 
for any disconformity between public and private 
morality. 


1* These form the subject-matter 
of Volume III* 

2, A -feature of Govemmental 
Employment in India which is 
greatly, b^use naturally, resented 
IS the retaimng of a large number of 
public servants for yeara on end in 


so-called 'temporary' empb5niient 
The - feeling of utter insecurity 
which this policy engenders ha$ dis- 
tres^ng results, particulariy on 
middle-class family life. 

3, The father of the country (in 
the aen&e of 'the nation')* 
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effect of Queen Victoria's proclamation as Empress 
of India was to translate to India the foregoing legal concept 
of public service as a fundamental prmciple involved in 
employment under Government. Earlier, the Chartered 
Company' had made special provisions m respect of 
its servants; and much subsequent legislation for I^dia 
had kept alive a situation not without anomalous team res, 
as will hereafter be seen/ It is to be hoped that the posi¬ 
tion of public servants to-morrow will be placed on tounda- 

tions less medieval in theory. 

The nineteenth and the first half of the present century, 
as well in India as in England, have seen the growth of 
special measures for securing not only the bodily safety but 
in some sense the domestic future of those who have i^dw- 
taken to serve others. The increase in numbers and m the 
power of Traded Unions constitute one feature. The 
Factories AciSt the Workmen's Compensation ilcis and ihe 
Provident Funds Acts represent otliers. Legislation of tins 
nature of itself evidences a realisation on the part of the 
community of tlie value to society at large of him is 
willing to serve his fe.llow men.; for it aims at providing 
him with such safeguards as ought to make service both an 
attractive and a worthy form of labour.* Nevertheless the 
legislation referred to has up to now failed in some directions 
to achieve all that the welfare of any modern society really 
demands. It is however, to be hoped that those 
scale social and economic changes which the second half 
of the present century appears_ destined to bring into being 
will succeed in raising the notion of Service, as such, into 
the honourable place which it should long ago have occupied 
in public estimation. 

India and Pakistan. During the first quarter of the 
twentieth century successive Governments in Great Britain 
steadily implemented the declared policy of the British to 
hand over the Government of India to the peoples of that 
land. Much had been made of several apparent obstacles 
in the path of any policy of self-government for India. 
The country was divided racially and linguistically. 
Besides eight principal languages there were some¬ 
thing like two hundred others^ still spoken in the 
peninsula. People were further divided to a large extent 

I. The East India Company. incliicling Workmen's Compensation 

i. In Volume III. forms the subject-matter of our 

3. Indian industrial legislation Volume 11 . 
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their religious tenets : Hindu, Buddhist, Mohammecfea 
and Christian. 

Till alniost yesterday the two outstanding political 
personalities during the first half of the twentieth century 
in British India, were Mohandas Karanichand Gandhi and 
Mohamed Ali Jinnah. Both were members of the Bar of 
England. The former had practiced in South Africa, but 
almost the whole of his life had been devoted to social 
service : The latter had for many years enjoyed a lucrative 
professional practice in Bombay. The first-named believed 
that the Indian peoples could be welded together. into one 
nation by casting aside those features in tlie life of the 
people which operated as obstacles to the development of 
affectionate relations between man and man. Both by 
precept and example he inculcated tolerance and a. strict 
adherence to a doctrine which goes by the name of Ahimsa. 
He thus preached, and consistently strove for, the abolition 
of all caste prejudices; and set himself against communalism 
wherever he found it. His followers—and they were many, 
and not confined to India—regarded him as a Saint and 
felt him to have met a Martyr's end. 

Mohamed Ali Jinnah, on the other hand, widely asserted 
his belief that out of those Indians who professed the Faith 
of Islam could be forged an entirely new nation, and that 
stich a nation, if created, would be found to work only 
for good. 

Thus was built a two-nation theory, and from that 
platform Jinnah made two specific demands upon the 
British Government of the day: fii'stly to reco^ise the 
Muslims of India under his leadership as constituting a 
nation in itself, and, secondly, to partition British India 
so as to allot to his followers specific territory henceforward 
to be_jknown as Pakistan. Admittedly this would involve 
dividing the Provinces of Bengal and Punjab, so that the 
east of the one and the west of the other would be included 
in this new State. Eventually, yet rather suddenly, the 
British Government yielded to both these demands; 
and in August 1947 there were created two new 
self-governing Dominions ostensibly under the British 
Crown. 

But political changes in India followed fast. A Constituent 
Assembly, after less than three years* work upon it, created 
an instrument embodying the ^result of its deliberations in 
the fonn of a written Constitution. This was solemnly 
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si;^ied on the 26th November 1949. By its Preamble the 
peoples of India proclaimed themselves as having thereby 
become “a Sovereign Democratic Republic . There 
followed a number of suitable enactments whereby the un- 
repealed statute law of the land was made adaptable to the 
new concept. What has now come into being, as from 
early 1950, is a definite Federation in which what had 
forraei'ly been Provinces have become States, and a number 
of previously semi-independent States, long under tlie 
suzerainty of the British Crown, have acceded to the new 
Republic. 

Both India and Pakistan have, since partition, established 
their own High Courts; and each has now a Supreme Court 
from whose decisions no appeal now lies to the Judicial 
Committee of the King of England’s Privy Council. The 
prior decisions of that body, long regard of a binding on 
Indian Courts, continue to be treated witli respect in both 
Courts of the land. Each has raised an Army, a Navy, 
and an Air Force. Both, so far, have regarded them¬ 
selves as members of the British Commonwealth of 
Nations, and have been welcomed as such by the other 
members of that strange and somewhat loosely-knit 
confederacy. 

Up to now the central fact, as touching the topics 
dealt with in this treatise, is that the policy both of 
India and of Paldstan seems to be to accept as part of its 
Municipal Law all such pre-existing legislation as has been 
found to work well; and in adapting individual statutes to 
the changed and changing social and economic conditions 
of their peoples, to effect only such amendments as subserve 
that aim. 

It appears to be true of the Municipal Law of Burma— 
which country is not one of the constituent members of 
the Commonwealth—that the law relating to public and 
private Service is a.s much a derivative of the cognate Law 
of England as is the corresponding law of India or of 
Pakistan. 

The most striking domestic reform in the Laws of both the 
new States i.e. in Pakistan as well as in the Republic of 
India is the determination of their respective Parliaments 
to abolish the zemindary system. In both countries steps 
have already been taken to implement that policy. It is 
far too early to predict what the ultimate result will be 
of the disappearance of the zemindars. It may, however. 
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questioned whether tlie measures to extinguish thl 
oldings would have been adopted so soon, had not these 
large landed proprietors in too many cases so lived their lives 
as justifiably to be called absentee landlords, or had they 
in general employed their influence and their capital in the 
direction of improving agriculture by modern methods. 

In the penultimate paragraph of &e Preface to this first 
Volume of our treatise will be noticed the statement that 
tliis Introduction has sought to cover the whole topic of 
service in India, as the authors seeks to expose it in the 
three volumes into which the subject-matter is distributed. 
So far as the writer knows no single treatise covering so 
wide a field in this particular domain has yet been attempted 
either in this land or elsewhere. In the forty odd pages 
to which this Introduction extends have been marshalled 
a nurnber of facts which together make up a picture unique 
in design ; for no other group of peoples at the beginning 
of this second half of the twentieth century ai'e so situated 
racially, linguistically or economically as are those out of 
which two separate nations in tlie Indian peninsula are now 
beginning to emerge. 

Despite this posture of affairs not only the central Govern¬ 
ments but the local legislatures both in India and in 
Pakistan are hastening to enact statutes the subject-matter 
of which directly concerns those who earn their livelihood 
either in public, industrial or in some other form of service. 
Social and educational reforms, everywhere noticeable, are 
extending or opening up new avenues for employment 
which, if properly advertised, may yet meet the ends of 
an almost alarmingly expanding population. Our purpose 
has been in the immediately foregoing pages to place this 
remarkable condition of things in proper perspective to the 
end that those looking to a particular part of our task 
for guidance may have the aid of an historical background 
and some description of those circumstances which seem 
so far to have hindered a systematic and logical develop¬ 
ment of the relative law. 


Calcutta 
1951. - 
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Chapter I 

THE GENERAL LAW OF MASTER & SERVANT 

I. Origins. 2. Contracts under the Law op India* 
3. Competence or Capacity to Contract—I nfants—Lunatics 
—Other iPepons under Disiibility-Women. 4. Considera¬ 
tion. 5. The Consensus. 6. Establishment of the 
Contract— Appointment Letters — Correspondence — Service 

under Limited Companies—Evidence generally_ Varying a Con- 

' tract, 7. Employer and Employed— Contracts of Service 
Md ConlTacts of Services. 8 . . Who siay be Master— Persons, 
m contemplation of Law—Parent as Master—Religious Persons’ 
9. Classification of Servants—P ublic Servants—Other 
^Groups—Domestics—Menials—Medical' Men and Teachers. 
TO. Designation— Officers — Statutory ■ Definitions—Directors 
and Managers of Corporations. 
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ORIGINS 

foiADERS of the Introduction to this treatise will remember 
the statements there made that the law prevailing in India 
i^on the subject matter of employment stems directly from 
mat ps-rt of the Common Law of England generally 
described as the law of Master and Servant and that even 
m England that particular branch of law was still far from 
being settled, 

A contract of sendee, like all other contracts in India, is 
primarily governed by the Indian Contract Act (IX of 1872) . 
Ch this statute it has been frequently arid authoritatively 
observed that it is not exhaustive i.e., that it is not a code 
whereby, every question arising out of a purported contract 
may be answered, and every real or supposed problem 
resolved. In Irrawaddy Flotilla Co. v. Bugwandas, I. A. 
^^^4. decided by the Privy Council in 1801, it was 

stated of the Contract Act that it "does not profess to be 
a complete code dealing with the law relating to contracts. 
It purports to do no moi’e than to define and amend certain 


2 THE LAW OF MASTER AND SERVANT 

parts of the law . . . but there is nothing to show that the 
Legislature intended to deal exhaustively with any parti¬ 
cular chapter or sub-division of the law relating to contract. 
Nevertheless, the Act covers a good deal of ground. The 
extent of gi'ound covered by our Contract A.ct was dictated 
by the circumstance that although its framers made some 
study of the corresponding law then in existence in the 
United States of America and even examined a draft code 
upon which much labour had been spent there, they relied 
for their material in the main upon the Common Law of 
England so far as the same then appeared as well settled. 
But they also relied in large measure upon what has some¬ 
times been styled a parallel system of law which, under the 
name of Equity, had long been administered in England 
not by the courts of Common Law but by a tribunal known 
as the Court of Chancery. 

No simple definition of The Common Law exists. It has, 
however, been described with reference to its much-debated 
origins and to many of its attributes. Germanic custom, 
Roman Law, the Norman feudal system, Anglo-Saxon 
'common sense* and even Canon Law—as the medieval law 
of Christendom is called—have all seemingly had a share 
in creating a .substantial body of English^ Law independent 
of statute, to which anyone within the jurisdiction of the 
King’s courts might have resort to seek justice. Its rules, 
mostly enunciated as maxims framed in law-Latin and 
primarily distilled from the opinions of judges, have come 
down to us in a chain of precedents. In the middle of the 
14th century an advocate appearing before two of the King's 
justices was heard to say. "We don't know what the law is," 
to which Hilary J. replied “It is the will of tlie justices." 
"No !" breaks in Stonor J,, "Law is reason."’ The epithet 
'common' as applied to law thus evolved is _ descriptive 
of it as a heritage shared equally by all the citizens of the 
realm. 

Wlien, towards the close of the i8th century in India 
some three courts were set up by statute, each being styled 
a “Supreme Court", one to be located in each of the Presi¬ 
dency Towns i.e., Calcutta, Madras and Bombay, the 
Common Law of England was by the decisions of their 
judges translated to India as completely as were the judges 
themselves and the barristers and attorneys who came in 
their train. Thus, to the extent to which that Common 

1, Year Booh 1B-19 Ed, III, 
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iiot conflict witii tlie personal laws of the Indian 
pedples or with Regulations of the East India Company 
having tlie force of law, resort was had to it for the estab¬ 
lishment of principles which then and thenceforward received 
judicial recognition. When, later on, the Supreme Courts 
gave place to the present High Courts in those cities, tlie 
application of the Common Law for die solution of judicial 
problems became in form restricted to the original jurisdiC" 
tion of these new Courts as the creatures of &eir respective 
Lottos Patent. But in the Mofussil Courts of the country 
the English Common Law might be looked to as an aid 
towards determining cases for which no statute made pro- 
visioii,^ under the rule to decide all contentious matters 
according to “justice, equity and good conscience". 
Though Farwell L.J.„ in Bayliss v. Bishop of London. 
[1513] ^ Ch. 1271 ^37 was heard to say “No new doctrines 
can be made now , what an earlier judge had said must 
not be thought of as overruled in tliis context. “Principles 
^ justice, moral iitness and public convenience," 

said Wiiles J., in Millar v. Taylor. (1769) 4 Burr 2303, 2312 
when applied to a new subject, make Common Law with¬ 
out a precedent." 

Piior to the passing of special legislation in the 'seventies 
ot last century—-namely the Judicature Acts —the Common 
Law was administered in some three courts which had come 
during the Middle Ages: these were the Court 
of King s Bench named Queen's Bench during the reign 
of a Sovereign Queen—the Court of Common Pleas and the 

• The Court of Chancery would in all 
probability never have acquired the jurisdiction with which 
it was finally endowed but for the rigidity of the procedural 
law governing the course of litigation in the Common Law 
Courts. Libgation was instituted in those Courts by a Writ 
of Summons which might be followed by a pleading i.e., a 
written docurnent setting forth in detail and in accordance 
less hard and fast rules tlie nature of the claim 
and the facts out of which tlie litigant sought to justify it. 
Proceedings in the Courts of Law were known as ‘Actions 
at Law , 1 hose instituted in tlie Court of Chanceiy were 
spoken of as ‘Suits in Equity'. The rigidity Etlluded to 
above was exemplified by the 'Forms of Action' as they 
were cMled. Each Form of Action came to be known from 
something derived from Norman-French or Latin, in a 
iTiixture of which languages all legal proceedings were 
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-^nducted during the Middle Ages. These Forms of Ac 
e.g., Trover^ Detinue, Assm#m^s»^ have long become obsolete 
Nevertheless, as Maitland has reminded us, though the old 
Forms of Action are dead, they continue to rule us from their 
graves/ Unless a litigant's claim of right coxild be fitted 
into one of these Forms of Action he might find himself 
with but an indifferent remedy at law. When these Forms 
of Action were at last realised as seriously failing to meet 
the needs of a changing social order and of a new economy, 
an effort was made to design a new one to be known as an 
Action ‘on the Case'. It was not long, however, before 
the misplaced ingenuity of conservative practitioners 
succeeded in materially impairing the utility of the action 
colloquially spoken of as Xase'. The hardships engen¬ 
dered by a system of law so largely governed by rigid and, 
as increasingly felt, antiquated rules of procedure had for 
long cried out for a corrective. This was found by recourse 
to the Lord Chancellor who, constitutionally regarded, is 
'the Keeper of the King’s conscience'. Thus by means of 
a suit in the Court of the Chancellor a litigant was consider¬ 
ed as praying for some remedy from the Sovereign himself 
in the latter^s capacity as the fountain of Justice. The 
equitable jurisdiction of the Court of Chancery was exercised 
by a number of specially designed writs for the issue of 
which in appropriate circumstances precedents were soon 
found; and, like those relied upon in the courts of Common 
Law, these gradually formed a chain of authority from 
which principles of lasting import could be deduced. In¬ 
deed practising lawyers from the i6th century onwards 
began to speak of the Rules of Law and of the Principles 
of Equity. 

The whole object of the Court of Chancery was by means 
of deliberate interference with the effect of specific Common 
Law decisions to mitigate the rigour of the law in instances 
where the concept of real justice pointed in that direction. 
There was thus created a definite rivaliy between the two 
systems exemplified by what amounted in the end to a veri¬ 
table war of Writs, not destined to die down till the Judi¬ 
cature Acts succeeded in producing what' has been some¬ 
times spoken of as the fusion of Law and Equity. It has 
been claimed for Equity—and with reason'—that it aimed 
not at destroying, but rather at fulfilling, the Law. Indeed 


I* Maitland. Forms of Action^ {1936) 2. 
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oremost among its principles was the assertion that “Equity- 
follows the Law". 

The fusion alluded to was in the main the creature of sec. 
25 (it) of the Judicature Act of 1873 which provided that 
whenever in any Cause a rule of Law and a. rule of Equity 
were found to be in conflict, the rule of Equity should 
prevail. Thenceforward Law and Equity was, as it still 
is, administered equally in all the civil courts of the realm. 
By the same statute as brought tliis state of things into 
being, the old Court of Chancery, the old Court of Admiralty 
and all the three Common Law courts besides much of the 
jurisdictions exercised by the' ecclesiastical courts over 
testamentary dispositions and matrimonial causes, were 
abolished and in their stead were created in England a High 
Court, constituted in three divisions, and a Supreme Court 
of Judicature whose function it is to sit in appeal from deci¬ 
sions of any division of the High Court. An echo of the 
old regime is to be found in the names employed for des-^ 
cribing the three divisions of the present High Court which 
are the King’s Bench division, the Cliancery division and 
the Probate, Divorce and Admiralty'divisipn. 

Fpr completeness’ sake we may give Two examples of 
equitable principles distilled into the'form of maxims which 
are as well settled as that which asserts fliat Equity follows 
the Law, Perhaps the most cherished ''of these others is 
that which proclaims that there shall'be .-no wrong without 
a remedy.^ As well known, surely, is’the maxim that “he 
who asks Equity must do Equity" Which'has been translated 
as mfeanin'g that those coming into a Court of Equity must 
■“■come with clean hands”. 


a 

CONTRACTS UNDER THE LAW OF INDIA 

I'l' so happens that neither Contracts of Service nor those 
^ Services are expressly dealt with in our Contract Act. 
Yet recourse must be had to it for an exposition of those 
principles which govern all contracts or intended contracts. 
Itybecomes necessary therefore to state in propositional 
fpruf certain conditions whicli must be present in order to 
create ti'uly contractual relations between two or more 
'persons. 
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The basis of contract is agreement. And the best way 
of defining what the law regards as a contract is to describe 
it as an agreement enforceable by law. Enforceability 
connotes recognition by the law of whatever specific respec¬ 
tive rights have beeii created by the agreement in favour 
of the parties to it. Where that is the case the law, in certain 
instances, will compel a defaulting party to do what he has 
undertaken to do.^ In general^ however, what, is called 
a breach of contract on the part of one of the parties entitles 
those in;jured by the breach to receive monetary compen¬ 
sation : in a word, damages. 

It follows from what is stated above that not everything 
which would be within the generally accepted notion of an 
agreement is something which the law would enforce. The 
question then arises. What constitutes an enforceable agree¬ 
ment, or, in other words, how may one acquire rights in 
virtue of what the law regards as a contract? This 
question can only be answered by mdans of a number of 
propositions each of which will need for the benefit of the 
ordmary reader some amount of explanation. 

Most of the propositions to which allusion is thus made 
are embodied in the Indian Contfact Act. These we may 
well set out in the order and in the precise language in which 
they appear in that Statute. 

All agreements> so runs sec. lo of the Act, are con¬ 
tracts if they are made by the free consent of parties com¬ 
petent to contract, for a lawful consideration and with law¬ 
ful object, and are not hereby expressly declared to he void. 

Nothing, it goes on, herein contained shall affect any law 
in force in British India and not hereby expressly repealed, 
by which any contract is required to be made in writing or 
in the presence of witnesses or any law relating to the regis¬ 
tration of documents. 

The foregoing section needs be read with the terms of 
certain of the succeeding provisions, namely those contained 


T. Tbis is achieved in India by 
fi Decree obtained in a special form 
of suit in which the relief asked for 
against the Defendant is specifia 
perfofmance. Such a relief in Eng¬ 
land only a court of Equity would 
grant, e.g., before the fudicaiure 
Acts only the Court of Chancery, 
In India wc have a special statute 


styled the Spedpc Tt&lief Act (I of 
1877). There will be but few refer¬ 
ences to that statute in this traatiae, 
since the court does not enforce the 
performance of Contracts of Service, 
but leaves the injured party to his 
Common Law remedy by means of 
a claim for damages. See also 
Ch, II post. 
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II to 16 of the Statute, These read as follows: 
'■•-■'Ti. Every person is competent to contract who is of the 
age of majority according to the law to,which he is subjecip 
and who is of sound mind, and is not disqualified from 
contracting hy any law to which he is subject. 

12. A person is said to he of sound mind for the purpose 
of making a contract if, at the time when he makes it, he is 
capable of understanding it and of forming a rational 
judgment as to its effect upon his interests. 

13. A person who is usually of sound mind, but occa¬ 
sionally of unsound mind, may not make a contract when 
he is of unsound mind. 

14. Consent is said to be free when it is not caused by-r-' 
(i) coercion, as defined in section 15, or 
2) undue influence, as defined in section z6, or 

frmd, «s defined in section 17, or 
4) misrepresentation, as defined in section 18, or 
{5} mistake subject to the provisions of sections 20, 21 
and 22. 

Consent is said to be so caused when it would not have 
been given but for the existence of such coercion, undue 
influence, fraud, misrepresentation or mistake, 

15. Coercion is the committing, or threatening to com¬ 
mit, any act forbidden by the Indian Penal Code, or the 
unlawful detaining, or threatening to detain, any property, 
to the prejudice of any person whatever, with the intention 
of causing any person to enter into an agreement. 

Explanation.—It is immaterial whether the Indian Penal 
Code ts or fs not in force in the place where the coercion 
is employed. 

16(1). A contract is said to be induced by “undue 
influence” where the relations subsisting between the 
parties are such that one of the parties is in a position to 
dominate the will of the other and uses that position to 
obtain an unfair advantage over the other. 

{2) In particular and without prejudice to the 
generality of the foregoing principle, a person is deemed to 
be in a position to dominate the will of another — 

(a) where he holds a real or apparent authority 



I. Thf? age varies in accordance 
with tile personal law. But in res¬ 
pect of majority the Indian Majo¬ 


rity Act (IX of 1875) has largely 
over-ridden customary personal law 
in India (vide p. lo post). 
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over the other, or where he stands in a 
relation to the other; or 
(b) where he makes a contract with a person whose 
mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or 
bodily distress, 

(3) Where a person who is in a position to dominate the 
will of another, enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence 
adduced, to he unconscionable, the burden of proving that 
such contract was not induced by undue influence shall lie 
upon the person in a position to dominate the will of the 
other. 

Nothing in this sub-section shall affect the provisions of 
section xii of the Indian Evidence Act, 

Earlier in this chapter attention was drawn to the fact 
that the Statute from which the foregoing quotations are 
drawn was not to be regarded as exhaustive of any one 
branch of the law of contract. In that context it is well 
to note a passage in the first section of the Statute, aimed 
as it is, at saving various principles of the law relating to 
contracts in India which already obtained there when the 
Act came into force. The material passage in sec. i reads; 

The enactments mentioned in the schedule hereto are 
repealed to the extent specified in the third column thereof: 
but nothing herein contained shall affect the provisions of 
any Statute, Act or Regulation not hereby expressly 
repealed, nor any usage or custom of trade, nor any inci¬ 
dent of any contract, not inconsistent with the provisions of 
this Act, 

The Judicial Committee of the Privy Council w-as called 
upon to notice the above-mentioned section during the 
argument in the case of Mohori Bibee v. Dharmodas Ghose, 
(1903) 30 I.A. 114. Their Lordships' comment (at p. 123) 
was that "The act, so far as it goes, is exhaustive and 
imperative." The importance of this dictum will be poin¬ 
tedly illustrated in later references to this case, 


X. It is this see* ixi of the 
fndHm Evidence Act (I of 1S72) 
which is thxas attracted, as dealmg 
with the topic of good faith in tran- 
sactions betwee:n patties one of 
whom enjoys the active CDnhdence 
of the other, and which puts the 


burden of proving good faith on the 
person enjoying that confidence. 
To the subject of the confidential 
rektiDn of servant to master either 
generally or in particular ciTcums* 
tances we shall return in a later 
chapter (See Ch, H, post). 
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foregoing sections of the Indian Contract Act have 
'^een set out with particularity tsecause of their obvious 
importance in relation to contracts of service. It is evident 
that where, as in India^ the ^eat mass of a population is 
illiterate,'^ and children are obliged by custom, if by nothing 
else, to begin to labour for the benefit of the adult world at 
a. very early age, an element of undue infiuence, or coercion, 
and of misrepresentation often amounting to fraud, must 
frequently lead to contractual relations supposed to be bind¬ 
ing which, did the person employed know his or her actual 
rights, would be realised as voidable under the Contract 
Act. 

It is obvious, too, that an employer may, in easily imagin¬ 
able circumstances, be coerced into employing someone he 
is far from regarding as a desirable servant; while misre¬ 
presentation on the part of individuals seeking employment 
must surely be an almost everyday experience in the com¬ 
mercial world. 

_ The difference between fraud and misrepresentation 
simpliciter is that in the former the essence is intention to 
deceive, whereas, in the latter case the misrepresentation 
may be innocent. 

The Contract Act elsewhere makes provision for the effect 
of 'mistake' on the part of those who intend to enter into 
contractual relations with one another. It must suffice 
in the present context to say of the relative provisions that 
they lay down broadly the following propositions; — 

(a) Where both parties are mistaken as to the same 
fact the contract is void, if that fact is something 
essential to the success of the contract. 

(b) A mistake of that character by one of the parties 
only, where such mistake has hot originated by 
deliberate deception on the part of the other, 
renders the contract neither void nor voidable. 

(c) A mistake concerning the relative law of India does 


I. At any rate ia the early days 
of 'indentured' labour^ tliere can be 
little doubt that those who went 
forth to engage young men belong¬ 
ing to quite primitive tribes for 
work in far distant fields and for 
masters they often never saw nor 
even knew the names of, made use 
of misrepresentation on a large scale. 
Acid to this the infirmity of 


language—for contracts are in many 
instances even today inscribed in a 
language which is not the language 
of the man sought to be recruited— 
and it is easy to see how wide may 
be the difference between what the 
recruit thinks he is promised and 
wliat reaMy are the benefits ultimate¬ 
ly to be enjoyed. 
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not vitiate the contract or permit the party inaki: 
the mistake to avoid it. 

(d) A mistake concerning a matter of foreign law is 
treated under the Contract Act as a mistake, of 
fact; and if both, parties are under the same wrong 
impression in that regard the result may be that 
there is no enforceable contract. 

A 'common' mistake—sometimes rather ungrammatically 
called a ‘mutual' mistake—has the effect described because, 
by reason of it, neither party is intending something essen¬ 
tial to making the contract work, but by reason of their' 
common error they have agreed to something probably 
incapable of being carried out or to something which, had 
they not made this mistake of fact, they would not have 
agreed to do. 

The distinction between voidable and void contracts is 
important, because in the case of a voidable contract the 
person who may avoid it has the option of waiving the 
objection he might take to it, and of holding the other side 
to the bargain. It is thus entirely a matter of his own 
choice whether he will refuse to be bound' by the contract 
on one of the grounds enumerated above, or whether he 
will approbate it. Naturally a person so placed will, in 
most instances, act in the way which he supposes will pay 
him the better. If is trite law that once approbation has 
been expressed, the party so acting cannot go back on his 
election. 


COMPETENCE OR CAPACITY TO CONTRACT 


Some further explanation or commentary touching those 
who may be classified as incompetent ’ to contract or in 
other words who are under some disabling condition would 
seem called for at this stage. 

In respect of capacity to enter into a contract the effect 
of the following other statutes will fall to be considered: — 

The Indian Majority Act (IX of 1875), the Apprentices 
Act (XIX of 1850), the Madras Plantep, Labour^ Aet 
(Madras I of 1903), fte Merchant Shipping Acts (principally 
Act XXI of 1923), the Lunacy Act (IV of 1912) and the 
Guardians and Wards Act (VIII of 1890). , 


competence; or capacity to contract II 

a? 

By the Indian Majority Act which applies to all persons 
■domiciled in India, minority ends with the eighteenth year 
for males and females alike, save in the case of those for 
whom a guardian has been appointed under tlic Guardians 
and Wards Act, 

The Indian legislation by which Courts of Wards have 
been set up was provincial, i.e. local in character,^ as in 
the Madras Planters Labour Act (Madras I of 1903). It is 
submitted that for the purpose of the law relating to con¬ 
tracts, any conflict between a local and a Central enactment 
must be resolved by the strict application of the latter, and 
therefore that the law to be applied as to majority for pur¬ 
pose of competency to contract must be that laid down by 
tlie Contract Act read with the Majority Act. Sec. 3 of the 
latter provides that, subject to the personal law, every minor 
of whose person or property or both a guardian, other than 
a guardian for a suit within the meaning of Chapter XXXI 
of the Code of Civil Procedure, has been or shall be appoint¬ 
ed or declared by any Court of Justice before the minor has 
attained the age of eighteen years, and every minor of 
whose property the superintendence has been or shall be 
assumed by any Court of Wards before the minor has 
attained that age shall, notwithstanding anything contained 
in the Indian Succession Act (X of 1865) or in any other 
enactment, be deemed to have attained his majority when 
he shall have completed his age of twenty-one years 
and not before, Every other person will be deemed to 
have attained majority on completing the age of eighteen 
years. 

The method of computation is made the subject of sec. 4, 
reading as follows: — 

In computing the age of any person, the day on which 
he was horn is to be included as a whole day, and he shall 
be deemed to have attained majority, if he falls within 
the first paragraph of section 5, at the beginning of the 
twenty-first anniversary of that day, and if he falls within 
the second paragraph of section 5, at the beginning of the 
eighteenth anniversary of that day. 

1 , Saa BengS Court of Wards local, aa (.UstirtgiibbM from Central 
Act (IV of 2870} and Madras Act enactments, are spoken of as Acts of 
(I of 1903)- Since Provinces have the State of West Bengal, Bombay, 
ceased to exist after the Constitii* Madras, etc. as the case may be* 
bon, this and all other pieces of 




(a) Z is bom in British India on the first day of 
Jamiary, i8$q, and has a British Indian domicile. A 
guardian of his person is appointed by a Court of Justice. 

Z attains majority at the first moment of the first day of 
January, iS'jl. 

(b) Z « horn in British India on the twenty-ninth day 
of February, 18^2, and has a British Indian domicile. A 
guardian of his property is appointed by a Court of Justice. 

Z attains majority at the first moment of the twenty-eighth 
day of February, 18^3, 

(c) Z is born on the first day of January, 18^0. He 
acquires a domicile in Brtiish India. No guardian is ap¬ 
pointed of his person or properly by any Court of Justice, 
nor is he under the jurisdiction of any Court of Wards. 

Z attains majority at the first moment of the first day of 
January, 1868. 

Infants. Everyday social history in India is replete with 
instances where minors,* -female as well as male, have 
purported to enter into contracts of service. And, no doubt, 
many minors have purported to engage servants, mostly, 
but not always, for domestic duties. A very large number 
of industrial concerns employ minors, and mere boys fre¬ 
quently go to sea 'before the mast'.® The Indian Factories 
Acts and the Workmen s Compensq.tion Acts envisage work¬ 
men v/ho are well below die age of majority. 

The definition of a 'minor'm sec. 3 of the Bengal Court ■ 
of Wards Act is -one who has not completed the age of 21 
years. Under the Guardians and Wards Act the definition ' . ■ ’ 
of minority attracts the provisions of the Indian Majority 
Act oi 1875; but if a guardian be declared or appointed ' 
under the Guardians and Wards Act of -1890 the period 

1. The word 'minor' is used not in this context seems in every- way 
only in certam Indian-statutes, but prelerable to minor. It is the term , 
also in many decisions touching the regularly used iu the cognate law 
position of persons under . majority* of England^ ' . , 

The word literally means ''less', in 

the sense of the opposite to 'major' a* i,e.i as- a common seaman ^ 
which means 'grejiter\ The word working as,a 'deck''hand** The ex^ 

'infant' means child. It derives pression 'before the mast' derives ^ , 
from the Latin meaning one from the fact thatrin saihng ship's ^ ^■ 

incapable -of speech iu the scuise of . and in many yesselg otherwise, pro- 

being too young to fajk* Tn the eye pelled tbe^ ordinary seamen or 

of the Taw everyone in the stage of 'hands' am ^accommoelati^d in the % ^ * 

ntmage is a child. The'^wordi 'infant" 'bows' of the vessel. 
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minority becomos thereby extended till the twenty-first 
year.' 

Coming closer to the Indian law of Master and Servant, 
we have next to note that by sec. 8 of the Madras Planters 
Labour Act, 1903 (Madras Act I of that yeai') it is provided 
that: — 

Notwithstanding anything to the contrary in the Indian 
Contract Act of iSyz it shall be competent for any person 
of the age of 16 years and upwards to enter into a lahottr 
contract, provided that no labour contract entered into by 
a woman without the consent of her husband or guardian 
(if any) shall be enforceable under this Act if such husband 
or guardian objects to its enforcement. 

It happened, however, that in that year (1903) the Judi¬ 
cial Committee of the Privy Council had before it the case 
of Mohori Bibee v. Dharmodas Ghosh of which mention 
has been made above.® There the question of capacity on 
the part of an infant to contract was directly raised, and 
it was held that a minor in India is absolutely incompetent 
to contract, and that any contract purporting to have been 
entered into by a minor is not merely voidable at his option, 
but void. 

At this point it is germane to note that by the terms of 
an Indian statute enacted a century ago and still in force— 
the Apprentices Act (XIX of 1850)—any child between the 
agct of ten and eighteen may be bound apprentice. It is 
nowhere laid down, however, that such an infant can bind 
himself. On^’he contrary, a contract to be within the 
Statute can only be made on behalf of the minor by its 
parent or guardian, or, in the case of orphans or children 
brought up by public charities, by the Governors, Directors 
or Managers of the institutions which brought them up. 
Lastly we may note that by sec. 23 of the Indian Merchant 
Shipping Act (XXI of 1923) contracts of apprenticeship to 
sea-service are expressly made subject to the Abbrentices 
Act of 1850. 


X, As a matter of interest and 
posdbly indicative of a tendency in 
India to enlarge rather than dimi¬ 
nish the period of nonage^ it may be 
noted that iniiiority under the Indian 
Christian Marriage Act (XV of 1872) 
extends to the twonty^first year, and 
that the Parsi Murrictg& and Divotcti 
Act (III of 1936) requires persons 


below that age to obtain the consent 
of parent or guardian, in order to 
contract a valid marriage, 'Non¬ 
age' is a word meaning below tiit^ age 
of majority according to the rela¬ 
tive personal or general law attract¬ 
ed in the particular instance, 

2. Vide p. $ ante. 
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By the terms of sec. 2 of the latest Faciones Act (LXI 
of 1948) 'adult' is de6ned as a person who has completed 
his eighteenth year of age; 'child' as one who is not yet 
fifteen years' old; ‘young person’ as one who is either a 
'child' or an 'adolescent'; and an 'adolescent’ as a person 
between fifteen and eighteen years of age. 

It is thus to be observed that the only enactment which 
runs counter to the provisions of the Indian Contract Act 
respecting the capacity of persons under majority (as the 
same is laid down in the Indian Majority Act of 1875) a 
local Act passed by the Government of Madras_ in,.iQ03. 
At that time there was no Government of India Act ^ in 
force which purported to divide the topics of legislation 
into central and local subjects. It is submitted, therefore, 
that sec. 8 of Madras Act I of 1903 whereby labour con-' 
tracts . allegedly entered into by persons _ of sixteen or 
seventeen years of age are treated as binding on them, is 
invalid i and any such purported contract is void. 

It follows from what has been stated above and sub¬ 
mitted as the settled law of India with respect to the capa¬ 
city of minors to contract, that the cases expressive , of the 
Common Law of England to the effect that an infant's 
contract of service will be binding on hirn if, on the whole, 
it is for his benefit, are irrelevant in India.' In so saying 
allusion is of course made to instances where tlie infant 
has himself purported to contract, and not where a contract 
has been made on his behalf by a person whom the law 
regards as competent to make one for him, such as a parent, 
guardian etc. 

But although an infant cannot bind himself by reason 
of the provisions of law to which the reader’s attention has 
been directed, it does not follow that a person who chooses 
to employ an infant can evade payment for the infant’s 
labour on that ground. So far from that being the case a 
minor may maintain an action for whatever remuneration 
he ought to have had in respect of services actually rendered 
by him and not intended to be gratuitous. This situation 


of 


I, e.g.t the oft“cite<l easels 
Wood V. Fenwick, {1842) 10 M ^ W 
J95 at SD4 : Stephens v. Dudbridge 
Iron Works Co. Ltd,. [1904] ^ 

225 C.A, The doctrine ifi as old as 
Lord Coke (vide Co. Litt. 172 a). It 
was extended so as to make an in¬ 
fant capable of binding himself in a 
contract of ser\dce in Which the other 


contracting party was bis father or 
mother. 

Under the Common Law an infant 
can himself be an employer, wherei 
such employment . as he offers could 
be held, in the strict sense, to be for 
his own 'benefit*' as an infant* 
Cowem V. Nield, [19^2] 2 K.B. 4x9^ 
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creature of some two statutes, one of which attracts 
other. Reference is here made to certain other provi¬ 
sions of the Indian Coniract Act, and to one in the Presi¬ 
dency Small Cause Courts Act (XV of 1882). The respec¬ 
tive sections read as follows: — 

(I) Section 70 of the Contract Act :— 

Where a person lawfully does anything for another 
person, or delivers anything to him, not intending to do 50 
gratuitously, and such other person enjoys the benefit 
thereof the latter is botmd to make compensation to the 
former in respect of, or to restore, the thing so done or 
delivered. 

(II) Section 32 of the Premdency Small Cause Courts 
Act :— 

Notwithstanding anything contained in the Code of 
Civil Procedure as applied by this Act, any minor may 
institute a suit for any sum of money, not exceeding five 
hundred rupees which may be due to him under section 70 
of the Indian Contract Act of i8y2 for wages^ or piece 
work, or for work as a servant, in the same manner as 
if he were of full age. 

The importance of the foregoing circumstances to the 
whole subject comprehended by the phrase ‘Master and 
Servant^ cannot be overstated. Child labour is extremely 
common in India; and it is to be noted that while even the 
Madras Act I of 1903 affects to provide some protection to 
girls who have parents or guardians, it is plain that a 
guardianless girl might be exploited by a total stranger, 
while a boy between the ages of sixteen and eighteen has 
under it no recognisable protection at all. 

It is further to be noticed that the benevolent provisions 
of the various enactments creating Courts of Wards are 
only available in practice where the alleged infant has such 
property as brings him within the class of persons whom 
the world regards as well-to-do. Thus, unless someone 
be minded to invoke the powers entrusted to courts of 
justice under the Guardians and Wards Act —or the kindred 
powers enjoyed by the three chartered High Courts of 
Calcutta, Bombay and Madras, under their respective 
Letters Patent—the poor, during infancy, are wholly at the 

I. For a commentary on the use | law of India see Ch, IV po^t. 
of the word 'wage* or 'wiiges' in the 


THE LAW OF MASTE:E AND SEEVANt' 



i6 


mercy of the exploiter, and may even be persuaded of their 
capacity to enter into contracts of service on their own 
behalf. The time would seem to he ripe for more com¬ 
prehensive central legislation in regard to the employment 
of children as workers under so-called contracts of service. 
Some amount of recent legislation to which the, reader’s 
attention will be drawn later in this treatise represents at 
least a start in the right direction.* The most recent and 
far-reaching provision of law‘4i?Uuded to is to be found in 
Article 24 of the Constitution of India which forbids the 
employment of any child under the age of fourteen years 
in any factoly or mine or its engagement "in any other 
hazardous employment " 

Before the decision of the Judicial Committee in Mohori 
Bibee's case, cited earlier, the Common I^aw notion that 
an infant could make a valid contract so long as, on contest,' 
it were held to be beneficial to him, was treated as appli¬ 
cable in India. It is submitted that decisions of Indian 
courts to the above effect are no longer good law. 

But what, it is submitted, must be an obvious slip in the 
Judgment of the Board delivered in Mohori Bihee's case 
has created an unforeseen difficulty, which must have far- 
reaching effects unless and until corrected. For a well- 
known text-book* on the law relating to minors, in reliance 
upon a decision of 1904 in the Allahabad High Court, has 
felt constained to suggest that as a result of Mohori Bibee's 
case a minor "cannot apparently recover back money which 
has been lent by him or is due to him in any way under 
a contract made by him," It is submitted ffiat ffie con¬ 
fusion lies in failing to distinguish the word, "contract" 
as a Term of Art under that Statete from the word "agree¬ 
ment"—^which is quite a different thing. The importance 
of the matter must excuse a somewhat detailed examination 
of the circumstances which gave rise to the above-mentioned 
decision of the Allahabad High Court. 

The passage alluded to in the Judgment of the Privy 
Council in Mohori Bibee's case appears towards the end 
of the first paragraph on page 124 of the report found in 


. I -, Notably the Pledging of 2. Trevelyan, The Law lielaiing 
Children’s Labour Act (It of 1933), to Sfinors 6th Ed. p. U. And see 

Empioymnt of Children Act Pollock & Mulla's Indian Contract 

(KXVl of 193S) and the Pactorics and Specific Relief Acts, 7th Ed. 

{LXIIIof 1948). p. 345"^ t ^ s 
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Appeals. The passage in its entirety reads as 

Allows: — 

“The question whether a contract is void or voidable 
presupposes the existence of a contract within the meaning 
of the Act, and cannot arise in the case of an infant. Their 
LordsWps are, therefore, of opinion that in tlie present case 
there is not any such voidable contract as is dealt with in 
s. 64. 

“A new point was raised here by the appellants' 
counsel, founded on s. 65 of- the Contract Act, a section 
not referred.to in the Courts below, or in the cases of the 
appellants or respondent. It is sufficient to say that this 
section, like S. 64, starts from the basis of there being an 
agreement or conti'act behveen competent parties, and has 
no application to a case in which there never was, and 
never could have been, any contract." 

It is submitted that ffie passage cited contains two slips, 
which unless and until corrected may be productive of 
much misfortune, where none was intended,’ In the first 
place, it is submitted that while it is true that a 'voidable 
contract' presupposes the existence of a contract, the 
expression 'void contract' is in the particular context a 
misnomer; and in the next place it is submitted that section 
65 contemplates two distinct states of fact whereas section 64 
contemplates but one. The contrast may be exposed as 
follows : Section 64 of the Contract Act begins. When a 
person at whose option a contract is voidaMe rescinds it, 
the other party, etc.; while the very first words of sec. 65 
contemplates^ a case where not a "contract" but an 
"agreement" had been come to between parties, one of 
whom was without the legal capacity to contract, wherefore 
the agreement became "unenforceable at law”—and so nc 
contract. One of the expressed objects of section 65 is to 
prevent either party to an unenforceable agreement retain¬ 
ing any benefit thereunder. Unhappily the High Court at 
Allahabad in Kamta Prasad v. Sheo Gopal Lai, (1904) 26 
All. 342, in reliance upon the foregoing dicta in Mohori 
Bibee's case, held a deposit made by an infant under a 
void ‘agreement’ (not a void 'contract') to be irrecoverable 
by him. The point is important as the terms frequently 

*’t. Madras High Court had {Appaswami Ayyangar v. Narain- 
reached a sinaiiar view and regard- swami 6< ors. AJ.R. iqjo Mad. 
ed the passage cited as obiter. (1^5). 

2 
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^ imposed on servants in India include the deposit of money 
by way of security. If the views of their Lordships of the 
Privy Council as to the inapplicability of section 65 to agree¬ 
ments in which an infant figures as one of the parties remain 
uncon*ected, the door would be open to widespread frauds 
on infants by persons offering them contracts of service, 
obtaining deposits from them, and then, having on flimsy 
grounds purported to determine the agreement, claiming to 
retain the deposit as forfeited.^ 

It has sometimes been suggested that the doctrine of 
incapacity in an infant to enter into a binding contract has 
its exceptions; that the law relating to Agency in India 
provides such an exception; and sec. 184 of the Indian 
Contract Act is cited as an illushation. This, it is sub¬ 
mitted, is an error. The doctrine of incapacity in an infant 
to make a valid contract is unqualified by that or any other 
section of the Contract Act. The section above-mentioned 
merely provides that if an infant be made use of as an 
Agent, his infancy will not protect a Principal in any contest 
with third parties. But the section itself expressly protects 
an infant from any contractual responsibility to the Princi¬ 
pal who has ernployed him. 

Though a minor, under the authority of the decision of 
the Privy Council in Mokori Bibee's case, must now be 
considered as wholly incapable of entering into a contract, 
and inasmuch as the provisions of sec. 64 of the Contract 
Act can by virtue of that decision be no use to either party, 
&ec. 68 of the Contract Act can be availed , of by one who 
has supplied a minor with necessaries. That section reads 
as follows; — 


If a person incapable of entering into a contract, or 
any one whom he is legally bound to support, is supplied 
by another person with necessaries suited to his condition 
in life, the person who has furnished, such supplies is entitled 
to be reimbursed from the property of such incapable 
person. 

It has been held in England that contracts, of service, 
which are in themselves fair and do not purport to create 
employment for a minor within any prohibited age, may 


I. Nor would the powers vested powers only relate to cases where 


m Indian Courte by sec. 41 of the the Court has decreed the cancella- 

ifpectfle; Rehef Act be o£ any service tion of an instniment 
to an infant so placed ; for those 
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^%i!^ecessary'' as being for tlie minor’s benefit by secur¬ 
ing him profitable employment. By the same reasoning 
a contract of apprenticeship has been held in England, if 
fail' in ite terms and generally to be for the minor's benefit, 
to be within the doctrine of necessaries.^ 

To avoid the inherent difficulty in enforcing a contract 
witli a minor, the legal advisers of a money-lender at the 
end of the i8th century in England made an effort to suggest 
that the transaction with the infant involved deliberate 
deceit on the latter's part, and would enable the lender to 
bring an action against him on that footing: Jennings o. 
Rundatt, (1799) 8 T.R. 335. But the Court in that case 
observed that "You cannot convert a contract into a tort 
by framing the action ex delicto*\ The action thus failed. 
Sec. 68 is the first of some fifve sections placed in a separate 
chapter of the Statute under the general caption “Of certain 
relations resembling those created by contract:* The 
words of the section suggest that the right to reimbursement 
created by it is enforceable against the mmor's property and 
not against the minor personally , even when the latter shall 
have attained majority—unless, of course, the contract be 
ratified by the minor on attaining majority. The section 
IS followed by two Illustrations in which, though the supplies 
were in the first illustration made to a lunatic, and in the 
second to the dependents of a lunatic, it is expressely stated 
that the reimbursement is to come out of the lunatic's 
{»ope^. It is submitted, therefore, that it would not be 
the minor personally but the latter's property which would 
be answerable to meet the price or costs of the necessaries 
siippli6d. The subject is more important to the topic of 
infant apprentices than to infant servants, and therefore 
needs^ no further discussion save in that other context. 

It IS submitted that there is nothing in sec. 68 of the 
Indtan Contract Act or anywhere else in that Statute which 
militates against the scope of the doctrine of necessaries 
tor an infant which has been established by the English 
authorities. See, for example, the decision of Phillimore 

{supra) at 422, where he observes: 

It IS no doubt correct to say, in a general sense, that 
contracts of a certain character are enforceable against an 
infant if they are for his benefit, but an infant is not in 

I. The subject is discussed under Apprunliceship in Cb. ITI post. 
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any case necessarily liable on a contract merely _bec 
it is for his benefit. I am satisfied, from the authorities . . . 
that the only contracts which, if for an infant's benefit, 
are enforceable against him are contracts relating to the 
infant’s person such as contracts for necessaries, food, 
clothing, and lodging, contracts of marriage and contracts 
of apprenticeship and service. In my opimon a trading 
contract does not come within that category. 

But from the days of Lord Coke it has been taken as 
settled law in England that an infant’s tuition of some sort 
or another is a necessity. This was categorically stated 
by Fry L.J., m Walter v. Everard, [1891] 2 Q.B. 369 at 
375. Indeed, the technical tuition given to an apprentice 
is regarded as a necessity for certain infants only because 
technical tuition is a form of education. 

In Roberts v. Gray, [1913] i K.B. 520 the facts were 
that an infant was party to a contract to go on tour as a 
professional billiard player. He acted on it to some extent 
and received some benefits under it. It was held to be 
within the doctrine of necessaries and for his benefit, and 
that, having taken benefit under it, he could not repudiate 
any part of it. The original decision was of Alverstone 
L.C.J, and this was upheld by a strong Court of Appeal 
consisting of Cozens-Hardy M.R,, Farwell and Hamilton 
L.JJ. The decision would .seem to be grounded upon 
an estoppel' by conduct. How far an infant can be 
estopped was left open by the Privy Council in Mohan 
Eihee's case. Nevertheless in Sadiq Alt Khan v. Jai 
Kishori, A.I.R. 1928. P.C. 152 the Privy Council held a 
deed executed by a minor to be a nullity and thus incapable 
of founding a plea of estoppel. If the ruling as to absolute 
incapacity in an infant enunciated in Mohori Bibee^s case 
admits of no exception, even in Equity, then no estoppel 
would avail any of the parties, since there can be no estoppel 
against a statute. 


I. 'Estoppel* is a Term of Art 
ior what is a part o.f the law of evi¬ 
dence hy which a person is "stop¬ 
ped'* i.t.j prevented from giving m 
evidence a particular statement of 
fact under arcumstances laid down 
in the relative rule. The rule is to 
be found in sec. 3:15 of the Indian 
Evidence Act widen reads as fol¬ 
lows:!— 


When one person has, by his 
deciaration, act or owissiow in ten- 
iionaUy caiesed or pstmitted another 
person to believe a thing to be true 
and to act upon such belief, neither 
he nor his representative shall be 
aiiotecd, in any suit, or proceeding 
between himself and such person or 
kis representative, to deny the truth 
of that thing. 
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c^Watics. 


The position of a lunatic under the Common 
Law of England has been regarded as in some respects not 
unlike that of an infant in the matter of contractu^ obliga¬ 
tions. But while it may be said thgit in theory a lunatic 
in England is incompetent to enter into a contract, he is, 
in practice, held bound where the contract is beneficial to 
him; and he may be called upon to pay for necessaries.^ 
Where, too, a lunatic has had the advantage of a contract 
with someone who at the time of entering into it was unaware 
of the insanity subsequently relied upon, it has been held 
that the lunatic carmot set up his lunacy as a defence.* 

In India the relative law, so far as contracts in the nature 
of personal service be concerned, is sufificiently codified 
for our present purpose. The word 'lunatic' does not 
appear in the Indian Contract Act. The lunatic or insane 
person whose capacity to contract we are about to discuss 
is impliedly alluded to as a person of 'unsound mind'; 
since by the terms of sec. ii, only one who is of 'sound 
mind' is competent to enter into a contract at all. From 
the terms of sec. 12* we perceive that the notion of ‘sound¬ 
ness’ of mind is relevant only to the time when the contract 
is made. Sec. 12 will be seen to provide its own dictionary, 
i.e., to contain a definition of what constitutes 'soundness 
of mind' for the purpose of contractual capacity. From it 
we note that a person will be considered as of ‘sound mind’ 
for the purpose of entering into a contract binding upon 
him, if, at the time of making it, he is capable of under¬ 
standing it, and of forming a rational judgment to its 
effect upon his interests. Whether, at the material time, 
he was so favourably positioned in regard to the subject- 
matter of an alleged contract is a question of fact. 

In 1912 was'passed the Indian Lunacy Act. This super¬ 
seded much previous legislation on the subject of lunatics, 
their certification, and treatment. It contains various pro¬ 
visions with regard to a lunatic’s property,* which, of 
course, do not come into operation unless a person has been 


I, V. Portsmouth {Earl 

^f]t (1826) 5 B & C 170. This case 
is the only one relied upon by the 
learned editors of Halsbury's Laws 
of England (Hailshara Ed,) for the 
statement that a lunatic may be 
bound by. a contract of hiring and 
service- The case* however, only 


conc.emt^l a claim to payment for 
iiece$g tides which a lunatic had en¬ 
joy edi, 

2. Imperial Loan Co. Ltd. v. 

Stone, i.Q-B. 599. 

3. Fuhy set out at p. 7 ante. 

4. yide secs, 55 and 60, 
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/certified as insane under the procedure created by 
Statute, and proper persons shall have been appointed by 
the Court to take charge of the lunatic’s affairs. Under the 
powers which such management involves there might be 
recovery on tlie lunatic’s behalf of property which he had 
parted with as security, under conditions not unlike those 
mentioned in the case of infants who had purported to 
enter into contracts of service. 

The fact that a lunatic, when in a lucid interval, i.e., when 
compos mentis^ may make a valid contract of service 
accords with the general principle that a person not other¬ 
wise incapacitated can, if of sound mind, enter into a binding 
contract. His mental condition, before or after the material 
time, is therefore irrelevant, save where it may have 
evidential value as throwing doubt upon his capacity in 
fact to enter upon the contract he is alleged to have made 
at the time he allegedly made it. 

Other persons under disability. The disabilities created 
by the Court of Wards legislation and the Guardians and 
Wards Act have little importance for the context of the 
present chapter. The practical aspect of the matter lies in 
the fact that persons under such disability as is recognised 
by those Statutes can nevertheless contract for service, so 
long as they do so through the court or the appointed 
guardian, as the case may be. Thus, in contemplation of 
law, it is the court or guardian which in the one case permits 
a contract of service, and in the other case enters into it 
on behalf of the person under disability. The only point 
to note is that these persons, like all others under disability, 
cannot independently make a contract. 

Women. Modern India exhibits the spectacle of 
numerous women who, before marriage, or after adopting 
the li\’'es of spinsters, seek service in some form or other 
as wage-earners. If adults, they are under no legal in¬ 
capacity to contract. The position of widows, above the 
age of majority, is no different; and that of married women 
in India is not such as disables them, if they be above the 
age of majority, from entering into valid contracts of 
service.^ In practice, married women of the labouring 
classes in India freely enter into such contracts. As in 



1. 'Of sound mind', a piii'ase constantly found in the books. 
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(Icind, so in Iiidis., there is a MaTtied Wottten''s Pfop^yty 
, (III of 1874) 3 - married woman's earnings as a 

servant are by reason of that Statute part of her private 
estate. 


COmWERATlON 


Ad!deessing ourselves (^nite as much to employers generally 
as to students and practitioners in the Law, we may say of 
the word coBsid0rRtion thEt, for all prEcticEl purposes, 
which makes the terms agreed upon worth¬ 
while for the parties concerned. At this stage it may be 
helpful to set out the precise words of sec. 23 of the Contract 

r lu basic notion of what the law 

ol the land means by ‘lawful purpose' and 'lawful consi- 
^rahon . It will be noticed that the section seeks to explain 
this by declaring that all agreements are to be regarded as 
iawful unless they come wiQiin the mischief of that section 
which reads as follows; — 


, 33 ' 7 ft€ consideration or object of an agreement is 
lawful, unless — 

it IS forbidden by law; or 

?t. ^ nature that, if permitted, it would defeat 
the provisions of any law; or is fraudulent; or 

of another ^-^or injury to the person or property 

policy regards it as immoral, or opposed to public 

In each of these , cases, the consideration or object 
of an agreement IS said to be unlawful. Every agreement 
of which the object' or consideration is unlawful is void 


It would be quite beyond the scope of the present treatise 
•« f j a definition of the nature and extent of what is 
in the notion of 'public policy' within the meaning 
of tins ^ction. For. answer'the reader is referred to the 
leading text books on the Law of Contract in In d i a 4 


e.g,, PoTicck & Mulla's Contract 6> Spr,cific Relief Acts, 7th od. 
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;^/the reader will also find a useful discussion of the topic 
'i^plicable to the law of contract in India in die case of 
[Prince) Gholam Hossain (?■ ots. v. AUaf Hossain, A.I.R,, 
1934. Cal. 328, where the Respondent, who was the 
Plaintiff in the cause, had, inter alia, contended that the 
agreement into which he had entered was "void as against 
public policy" under sec. 23 of the Contract Act. Rejecting 
that contention, the Court held that the doctrine of public 
policy must not be extended beyond its recognized bounds, 
and that it did not cover the appointment of a servant for 
a term. * 

Consideration, then, is conceived as something “passing", 
as lawyers say, from each of the parties to a contract to 
each of the others. It is not strictly necessary that such 
consideration be either money or money's worth; but there 
must be something to support the respective promises so 
as to make the keeping of them worthwhile the promisors. 
This circumstance explains why agreements witliout what 
the law calls "consideration” are for that rea.son unenforce¬ 
able. We may give as an example a bare invitation by 
one person addressed to another asking the latter to dine 
with him, followed by the person invited either verbally 
or in writing indicating his acceptance of the invitation. 
Colloquially the invitor would speak of the other as having 
"agreed” to dine or "promised*' to dine. But there being 
nothing passing between the parties in the nature of 
"consideration’, the so-called agreement is no bargain and 
therefore unenforceable, in that the law would not compel 
either of the parties to fulfil his promise nor entertain any 
claim to damages as for a breach.’* 


I, In tha law of England the 
old word for Hie period during 
w^hich a con tract was to’ subsist was 
'term': such expressions as “for a 
term of years", “on the expiry of 
the term" being comnion in the 
books. It is still so used in Uni¬ 
versities, Schools and in the Inns of 
Court. It represents the nation of 
limit. Thus the Latin word termi¬ 
nus and the English verb to ter¬ 
minate or, as lawyers say, to 
'deteraine* a contract. Another 
meaning to be found in the Law of 
Contract—similarly <lenved—baa re¬ 
ference to those detailed matters 
m a contract ' indicating the limits 
In varioua directions ^vithin which 


the parties are content to be b<mud. 
Thus, in pleading, it is common to 
find a paragraph beginning “By 
the terms agreed upon", etc., or “It 
was a term of the contract". It is 
also commonly uBed of all expres¬ 
sions which are technical in legal 
phraseology. e,g. Termes de ia ley, 
and thus 'a Term of ArtL 

2, Roman Law also dealt with 
such “bare" agreemenls. calling 
such an one a nudum pactum. Tt 
was a maxim of that taw which be¬ 
came acc^table to the Common 
Law of England that no rights 
arose from such “bare" agree¬ 
ments. Ex nudo pacto non oritur 
actio —so runs the maxim. 
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ESTABLISHMENT OF THE CONTRACT 
5 

THE CONSENSUS 

Assuming the parties to an agreement to have, the requisite 
ca|)acity and ail other conditions to have been fultilled 
which the passages cited from the Indian Contract Act lay 
down as essenti^ to the enforceability of an agreement, the 
parties in regard to the specific matters they express 
themselves as agreeing upon must mean the same thing in 
the same way. In the language of the old books there must 
be between them a consensus ad idem in order to give 
validity to the contract. This condition was given effect to in 
a recent case in England. Scammel v, Ouston, [1941] i All 
E.R. 14 where the House of Lords held the parties not to 
have been ad idem on account of a conditional term too 
vaguely expressed. Where the parties are found not to be 
ad idem in respect of one onlv of the terms contained in 
the contract, and that part it can be severed without 
rendering the contract as a whole unworkable, the parties 
wfil be held bound by all the remaining tenns, and the Court 
will only refuse to give effect to the one on which there 
has been no consensus ad idem. 


6 

ESTABLISHMENT OF THE CONTRACT 

The foregoing surtimary of the general law of India 
touching the essentials of a valid contract would be in- 
complete without mention of two other circumstances which 
are but little realised by the general public. The first is 
that a contract may be “expressed** i.e., put into words 
or its existence may be “implied** from the conduct of the 
parties e.g,, tliat one party is or was at work and in actual 
receipt of reward from the other party. Nor is any written 
acknowledgment of such reward necessary before a contract 
can be implied. In Higgins v. Hopkins, (1848) 18 L.J. 
Ex. ii 3 » the existence of a contract between the parties was 
implied where it was shown that the one was working to 
the order of the other and was looking for payment as of 
right. 

It has next to be noted that under the general law of 
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Contract if words be used they need not, in order to create 
a binding agreement, be reduced to writing. It is thus a 
vulgar error to suppose that a servant who is working and 
is receiving or has been promised some sort of remunera¬ 
tion for his work, has not a contract, unless he possesses 
''something in writing”. Probably go% of the contracts 
of personal service under which people are labouring 
in India have never been reduced to writing in any 
form. 

While the advantage to the parties concerned of putting 
the nature and_ details of their agreement into writing is 
obvious, as limiting the opportunities for dispute by reason 
of the evidential value of the written word, writing is not 
in tlie general law of India necessary to the creation of a 
valid contract between master and servant. 

So much for the general law applicable to this matter. 
It may, of course, be otherwise in particular instances. 
Where that is so, it win be found dependent upon some 
provision of a special law governing one or both of the 
parties or the subject-matter of their agreement: * for 
example, by some statute creating a municipality or one 
creating a Public Trust such as a Port Au^ority, or by 
reason of statutory provisions touching the appointments of 
public servants by tlie Central or by a Local Government, 
it may be made obligatory that contracts of service for 
particular dasses of employees should be in writing. In 
such cases it may sometimes prove a nice question whether 
the words relied upon as necessitating a written contract are 
to be construed as ‘imperative’ or merely ‘directory’. For 
the solution of any such problem the relative provisions 
must be carefully studied. Sometimes they appear in the 
Statute itself; at other times in administrative Rules made 
thereunder. It should be remembered that such Rules 
have as much, force as if they were incorporated in the Act 
itself; but if drawn so as to be repugnant to anything in 
the statute from which they derive, they will be held invalid. 
Where an imperative precondition has not been followed, 
work done is labour lost; for in tliat case there would be 
no_ contract to rely upon, Where, however, the words 
relied upon can be rightly construed as merely directory, 
not every incident of the relative agi'eement between the 
parties need fail for want of binding force. Such an 


I. 


e.g.p contraotif of sea-service. 
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ll^tance in the case of a contiact between master and 
servant will entitle the employee to receive remuneration 
for services actually rendered.* 

An illustration of how a considerable body of municipal 
servants whose rates of wages were supposed to be, in a 
constructive sense, actually protected by statute, could be 
held on contest to be without any such protection and 
indeed to be actually illegal, is presented by the 
English case of Roberts v. Hopwood & ors., [1925] 
A.C. 578. 

The material facts were tliat the Aldermen and Councillors 
of the Municipality of Poplar—a suburb of London and 
described as a metropolitan borough—had been elected on 
the Labour Party’s vote. That party's advertised pro¬ 
gramme included the raising of the wages of municmal 
servants: a policy they forthwith carried out. The first 
increase was made for the year ending 31st of March, 1921. 
By the next year the cost of living had fallen from 176% 
to 82% above pre-war level. Notwithstanding such fall, 
the borough council paid ils lowest grade workers, as a 
minimum wage, ^4/- per week and notwithstanding that 
such a wage was above that then being paid by other 
municipal boroughs for .similar labour. They purported to 
do this by virtue of sec. 62 of the Metropolis' Management 
Act, 1855 relying upon words showing that they, as 
successors to the Board of Works "shall . . . employ . . . 
such . . . servants as may be necessary, and may allow 
to such . , . servants . . . such wages as (the Council) 
may think fit." The District Auditor was empowered by 
sec. 247(7) of the Public Health Act, 1875, to disallow any 
item of account contrary to law, and to surcharge the same 
on the persons making or authorising the making of the 
illegal payment. In exercise of that power the District 
Auditor, considering the payments to be greatly in excess 
of any reasonable exercise of the discretion vested in the 
Municipal Councillors, surcharged a number of them in the 
gross sum of £5,000. The Councillors then obtained a rule 
nm in the King's Bench Division for a writ of certiorari 
to quash the Auditor's decision. 

The Divisional Court (Hewart L.C.J., Sankey and 
Salter JJ.) unanimously discharged the rule, save in the 
case of one or two of the Councillors affected by the 


As to JiemaGeration generally sec Ch, IV post. 
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auditor's decision who in fact bad not voted for the wages 
complained of. 

The Councillors concerned then carried the matter to the 
Court of Appeal which, by a maiority, (Scrutton and Atkin 
L.JJ. reversed the decision of the Divisional Court— 
Banks L.J. dissenting. The ground of the decision was 
that by sec. 62 of tlie Act of 1855 the borough council had 
an unlimited discretion in the matter of sanctioning wages, 
subject only to the condition that they must act in good 
faith. 

The House of Lords unanimously reversed the decision 
of the Court of Appeal. By the opinions delivered it was 
held that the expression "as they think fit" was to be 
construed as meaning "as they ought to think fit", Lord 
Wrenbury remarking that such words do not mean "as they 
choose". The ratio decidendi was the unreasonability of 
the conduct complained of. Such a decision is of far- 
reaching importance, representing, as it does, the opinion 
of nine Judges against two called upon to review the relative 
law. 

Appointment Letters. To return to the topic of form. 
Next in numerical strength to contracts between master and 
servant which are made orally, are those whose terms have 
been expressed partly^ by words spoken and partly by word.s 
written. Reference is here made to those many instances 
when a so-called 'Letter of Appointment' passes from 
the employer to the employed. Such letters in most cases 
receive but a brief acknowledgment, which indeed is as often 
conveyed orally as by letter, and which is acted upon by 
the servant thereafter joining for duty without more ado. 
In the great majority of such cases the document relied 
upon as a Letter of Appointment contains no more than an 
outline of the terms upon which, in fact, the .serv'ant serves: 
In many instances, only very few terras find any expression 
at all: many of them thus left unexpressed being, on 
contest, only evidenced by the subsequent conduct of the 
parties. Indeed it will scarcely be ^sputed by men of 
the world in India today that in the great majority of such 
cases tlie relative letter of appointment rarely condescends 
to more than a notification to the addressee of the latter's 
designation for the purpose of the appointment, of the date 
from which his service and right to remuneration will begin 
to run, a_ statement touching the amount of salary or wages 
to be paid, and indicating whether the same will be paid 
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.^ly, weefey or monlhiy. There may he included an 
--■intirnation To&t the servant will be liable to summary 
dismissal for misconduct. 

Correspondence. In many instances in everyday life 
several letters are exchanged between parties to a contract 
before a final agreement is reached between them. Quite 
often those letters are all there is to indicate what has been 
agreed upon. It is, however, well-settled that it matters 
not how many dociiments the; terxns of an agreament 
^e to be collected, so long as, when connected together, 
they make sense. The connection may need parol i e 
oral evidence for the purposes of explanation and, if so’ 
such evidence is admissible.' ' 

Service under Limited Companies. The provisions of the 
Ind%an Companies Act (VII of 1913) do not of themselves 
make it obligatory for contracts of service with associations 
incorporated under that Statute to be expressed in writing 

Ihe topic of form is dealt with in sec. 88 which reads as 
follows; — 

88. (i) Conttacts on behalf of a company may be 

made^ as follows (that is to say 

(i) any contract which, if made between private 
p^softs, would he by law required to be in writing, 
^§ned by the parties to be charged therewith, may 
be made on behalf of the company in wriling 
signed by any person acting under its authority, 
express^ or implied, and may in the same manner 
be varied or discharged; 

(ii) any contract which, if made between private 
persons, would by law be valid although made by 
parol only, and not reduced into writing, may be 
made by parol on behalf of ihe company by any 
person acting under its authority, express or 
implied, and may in the same manner be varied 
or discharged. 

{2) AU contracts made according to this section shaU 
be effectual in law and shall bind the company and its 
successors and all other parties thereto, their heirs, or legal 
representatives, as the case may be. 


1. C'rane w. Powell, (1868) L.B. 
, ^^3 • Cave V. Haslings, 

,1881) 7 Q.B.D. I2S : mdeewav v. 
Wharton, 6 //.L.Ca,?. 238 ; Long v. 
Mtllar. {1879), 4. C.P.D. 430 ; Pearce 
V. Gardener, 1 Q.B. 688. 


t 


Thti law of evidence in India has 
been codifiefl in the Indian Evidence 
Act (I of 1672). The subject to 
which this note refers m dealt with 
in secs. 91-99 of that Statute. 
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The foregoing provisions do not prevent a company 
its own Articles of Association from prescribing a form 
forms ill which contracts of service with it are to be cast. 
But any such rule must be read as subject to the provisions 
of sec. 88 of the statute. Those provisions have the effect 
of protecting .servants who, despite non-compliance with 
some such rule, have nevertheless rendered services which 
the Company or other association has enjoyed. Naturally 
then, the servant in such a case has a valid claim for wages 
earned.* 

Even in England, where corporations are, m general, 
considered as bound only by contracts under seal, there are 
recognised exceptions, e.g., \yhen urgent nece.ssity obliges 
the appointment of some special officer and there is no time 
to carry out the formalities: Arnold v. Poole Cofpn., (1842) 
4 Man & G. 860, 877. So, too, low-grade servants may be 
employed without the relative contract being under seal: 
Church V. Imperial Gas Light & Coke Co., (1838) 6 Ad. 
& El. 846, 86x; Ludlow Corpn. v. Charlton, (1840) 6 M & 
W. 815. It is otherwise in the case of officials such as a 
solicitor or a medical officer._ 

Evidence. Generally it is to be collected from the 
foregoing state of things in India that if the question be 
whether a particular individual was or was not employed 
as a servant by a particular employer, such a question is 
always one of mixed law and fact, and accordingly is to 
be answered upon a review of all the available evidence. 
Such evidence may be wholly parol, or may in part be 
documentary, and in many instances will be, at least in 
part, circumstantial. Not infrequently in India the offiy 
documentary evidence may prove to be in the possession 
of the employer, such for instance as pay-sheets: so-called 
because there are to be found thereon the names of payees, 
the extent of the wage received and an acknowledgment 
of its receipt by each servant either in the form of a 
signature over a revenue stamp or, in the case of illiterates, 
by a thumb impression. 

Other evidence documentary in character may consist of 
such things as gate-passes, identity-cards, employment- 
rolls and the like. Further evidence-—touching higher paid 
staff—may be obtainable from a master’s income-tax 
'return'. When, too, the i^ue be whether A was or was 

I. Much the same result is j of the Local Government Act 1933, 
achieved in England b 57 sec. 236 1 ' 
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in tlie employment of B on a certain date, entries in 
requisite medical documents showing tliat A was an 'in' 
or out’ patient at a hospital maintained by B for his 
w’ork-people might prove conclusive, 

Varying a Contract. The foregoing summary of the 
general law of coiitract might be regarded as incomplete 
without mention of the principle that a contract, once made, 
cannot be varied umJateraliy; that is to say that no altera- 
tion in the terms originally agreed upon can be validly made ■ 
without the consent of all the parties.* We shall return to | 
this rule of law m a later chapter when dealing with powers 
often assumed though not agreed upon, whereby a master 
purports to suspend his servant, and at the same time to 

deprive him of wages during the period of so-ca«ed 
suspension 

There is, as specially germane to contracts of service, 
the general rule that such contracts contemplate that the 
employed pemon has been chosen because of his personal 
qualifications; and it is the essence of such a contract that 
the employer is entitled to personal performance. Conse¬ 
quently the relative law has always treated contracts of 
Fwservice as not assignable. Where the parties agree 
&at fte servant shall serve someone else instead, not on loan 
so to say, but by a definitely understood transfer of his 

agreement on his part is 

styled in the language of lawyers a ‘novation’.* ^ 


EMPLOYER AND EMPLOYED 

'to emgoy' means ‘to use’ and, in many 
itexts, to occupy . Hence the nature not only of a 

I. it is but m illustration of tJie 
foregoing principle to say. as has 
o^en held in a recent case in India 
{lienodi^ Behayy Roy Genefal 
Assurance Society Ltd., AIR 
1950, CaL 23af that there is 
nomng repugnant to the kw for a 
coBtiact to have as one of its express 
tenns a statement that it may bo 
alone^^ instance of one party 

For a fnli 


a full discussion of this 


oiuch-debated topic see Ch, V, post. 

3 ‘ Se& the nsefnl discusaion in 
Nagpti-r Electric Eight tS' Power Co. 
pcf. V. Anand Vishnu Deodhar] 
A.I.R, 1944. Nag. 66 and 69, It 
was unsuccessfully argued in that 
case that a transfer of a Licence 
Eidian Electricity Act 
(IX of 1910) had thereby trans¬ 
ferred the services of the Licensee's 
servants. 
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lean’s labour but of his manner of_ spending_ his time.II 
^^ommonly referred to as his 'occupation*. It is quite good 
English to say that during some two or three minutes a 
person has been ‘occupied* in brushing his hair. 

So much, for the moment, concerning the colloquial way 
in which such words as 'employment* and 'occupation are 
commonly used among English-speaking people, 

We are concerned here, however, w'ith the use of the 
words 'employ* and ‘employment* in the relative law of 
India. And we should at the outset obsen^e that, as appear¬ 
ing in the books with reference to the Common Law of 
England, and in every body of law elsewhere as derives 
from the Common Law, the words ‘employ’ and the substan¬ 
tives and adjectives which are founded thereon have no 
constant meaning. As will be seen in more detail here¬ 
after, the law of employment, whUst regarding the relation 
of the employer and the employed as personal in character, 
is, on analysis, seen to distinguish between such kinds of 
employment as bind an individual to the exclusive service 
of another by whom during that service he is controlled, and 
those which, only temporarily and for a strictly limited 
purpose, impose upon an individual the duty of doing some¬ 
thing in aid of another, leaving to the individual who 
chooses to perform the duty required of him the manner 
in which tliat duty shall be carried out. _ . . 

To make plain tiie necessity for such a distinction, it were 
prudent to recall the wide range of social relations in the 
normal description of which we commonly make use of 
the verb 'to employ*. For example, we speak of employ¬ 
ing a cook, a bearer and many others as aids to our domestic 
life. In like manner we speak of employing a manager 
oi a clerk in aid of our business. Again, the trustees of a 
temple and the owner of a private temple or shrine will 
speak of employing a priest to perform with regularity 
certain customary religious ceremonies.Quite as often,, 
however, we speak of employing an architect, a solicitor or 
an advocate, a teacher, a medical practitioner 'Of ^ dentist. _ 
In the context of our more intimate domestic or business, 
affairs tliose.we employ^ in house or office we'think of by 


I, In the Hindi ^ton^e such a 
person is styled a pujari, A Chris* 
tiao clergyman p if a parish priest 
or curatej is often# spoken of as 
'serving' at Mass* In that context 


his ‘service* is rendered not to those 
who'provide his emolumentsp bnt to 
the Cliri^tian Deity* As to the 
employment of persons Ibr religious 
purposes generally see Sec*, 8 below. 
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■^AyoTd imrnemorialJy associated with the concept of such 
^'rvice, and call them collectively our 'servants’. And the 
law would so regard them. On the other hand the architect, 
the lawyer, the independent medical practitioner, or dental 
specialist, we think of as persons leading a life and carrying 
on a profession of their own; as persons not at all tied to 
us as servants, but with whom we enter into ■ temporary 
contractual relations for the purpose of obtaining some 
special aid, but who, when so aiding us, are quite indepen¬ 
dent of our control. 

Contracts of Service and Contracts oi Services_The 

relative law of employment in India, as in England, 
distiriguishes between these two kinds of employment, and 
meiefore that which creates the particular relationship will 
in the first of the two above-mentioned groups be styled a 
Contract of Service, and in the second set of examples, as a 
Contract of Services. 

A person entering into a Contract of Services, strictly so 
regarded, is only interrnittently employed e,g. , every time 
a patient calls in a medical practitioner or visits the latter’s 
consulting room. The doctor holds himself out to attend 
such ailing persons generally as will consent to the condi¬ 
tions he imposes, including the payment ,pf whatever fees he 
chooses to charge. In other words he is an independent 
contractor, who only sometimes is brought into the category 
m a person ^ employed’ by someone. He is uni’estricted in 
the manner m which he performs the duties which he under¬ 
takes, and he owes not the duty of obedience to his em- 
pioyer. In like manner, though the employment of an 
architect, or of a solicitor, may be more prolonged, neither 
or them is debarred by the nature of his contract from 
his duties in the manner which seems proper 
to nun and in conformity with professional propriety and 
professional custom. Thus, in contemplation of law, 
neither of them are^the ‘servants’ of those who employ them, 
but are as much 'independent contractors' as are medical 
practitioners and dentists. 

, in England so far back as 1873 R. v. Nems 

■rf’ 34) Blackburn J. had stated that the test 

ot whether the coiiditiOBs of an employment were to be- 
regarded as falling within the law of Master and Servant, 
was whether the alleged servant was under the control of 
and bound to obey the orders of the alleged master. That 
dtetum was approved and applied by Avory J., in Hill v. 

3 
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%^^eckeit, [igis] i K.B. 578 at 582. In another ci 
Yew ms v', Noakes decided in 1880 (6 Q.B.D, 530) Bramwell 
L.J. had defined a servant as one who was "subject to the 
command of his master as to the manner in which he should 
do his work". In Simmons v. Heath Laundry Co,, [1910] 
I K.B. 543 (C.A.) Buckley L.J., at p. 552 pointed 
out tliat in the old case of Sadler v. Henlock, (4 E & B 
570 at 578) Crompton J. had said that to distinguish 
between an independent cpntractor and a servant the 
test was whether the employer retained the power 
of controlling the work. The Lord Justice cites with 
approval the passage quoted above from Yewens v. Noakes 
and for himself says that “broadly stated, a contract of 
service does import that there exists in the person serving 
under the contract an obligation to obey the orders of the 
persoir served." The law obtaining in India with reference 
to this matter is no different. ■ A servant, it was said in 
Goolbai v. Pestonji, A.I.R. 1935 Bora. 333, is a person who 
voluntarily agrees during the period of his service to obey 
the lawful orders and directions of another in respect of the 
work to be done by hinr. “The test" it was said, “is the 
right of control."^ 

An auctioneer is an independent contractor; Walker v. 
Crabbe, (1916) 33 T.L.R. 119; while only the terras of the. 
relative contract between the parties will show whether an 
accountant employed to carry out an audit is a servant of the 
party employing him or an independent contractor. Many 
companies and partnership concerns have in their regular 
service trained accountants who carry out what are often 
described as 'internal audits’; while employing also a firm 
of professional accountants for audit purposes as required 
by the Articles of Association or by tlie terms of a partner¬ 
ship agreement. A firm so employed or an accountant so 
employed for that limited purpose is an independent 
contractor.* 

A professional football player has been held to be a servant 


1, The same test wag applied in 
Kondiba Gopal v. Me$treg&(in, 
AJ.K. 1928 Bom, 01. ill Bull v. W. 
African Shipping Agency and Lights 
erage Co., a Privy Council decision 
reported in 47 C.LJ, 258^=5A.I.R, 
1927 P,C. 173. and by Page C J,, in 
Balthazaf S* Son Lid. v. Municipal 
Corporation of JRangoon/ (1936) 14 
Bang* 160* 


2* A contract between an educa¬ 
tional institutioQ and an outside 
examiner is one of Services* That 
such an examiner is not a sen^ant 
was held m University of London 
Press Ltd^ V. University Tuiarml 
Press Ltd.^ [19x6] 2 Ch, 601, a 
copyright case noticed in Chapter 
II post. 



■ • 1 

EMPI,OYER AND EMPLOYED 


35 


a workman within the meaning of the Workmen's 
.ompemaiion Act. (See Walker v. Crystal Palace Football 
Club Ltd (1910} I K-B. 87.) The decision in that case 
depended upon the construe of a written conti'act between 
the player and the so-called clirb which in fact was a limited 
company formed for the express purpose of organising and 
exhibiting football contests for profit. The terms of the con- 
bract were such as were held to bring the Plaintiff, Walker 
within the category of a workman within the meaning of 
Workmen s Compensation Act, 1906. The County 
Com! Judge allowed him compensation . on that basis and 
his decision was upheld by the Court of Appeal. 

_ 1 his decision may be contrasted with that come to by a 
o Court^JiKlge who held in an application also under 
tlie Workmen s Compensation Act that a referee in a foot- 
ball match is not a workman. In that case, Williams v. 
0. W ales and Monmouthshire Football Association, (iqi-?) 
57 ' J' ^ referee had been grossly assaulted after the 
match by one of the players. The assault took place in the 
dressing room where the referee was changing: He died 
frora_ the injuries he, there received. His assailant was 
convicted and sentenced for Manslaughter. Holding that 

Irnn T " Servant between the 

Fatal Accidents Act and Walker’s case 
{stipra) been relied upon, the Plaintiff, who was the 
reteiee and the Defendant Association the Judge held the 
claim to fai . It is submitted that had the action been 
deceased s widow, might have recovered damages, but only 

stance contract in sub^ 

Stance similar to that in VP alker s case. 

It may be useful to give an example of the effect of the 

dishnchon thus ^rnade bebveen a 'servant* prapedv so! 

called, and an independent contractor*, by referenceto 

the facts m a recent case in which the connotations of the 

exDrcsSv^men?''^ ^^1 Contract of Services are 

Sw//-T Hertfordshire County 

^ ^33. the material facts 

wfs k Ikrf thFfu into the Defendant's hospital 

for injection of cocaine, given by mistake 

the hn^nffli V t was on the visiting staff of 

had ordered ^ an independent practice, 

nacl ordered a solution of procaine to be made readv for hie 

use prior to the operation which he was to perfora He 

gave his directions in that regard by means o^nTy oTa teS 
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X phonic message and never put them into writing. 

doctor who at the time was acting as tiie resident House 
Surgeon and who received this telephonic message, neither 
asked for, nor received anything in writing. She supposed 
the drug to. be cocaine. So, when she passed on to the 
dispenser what she thought had been the direction gwoo 
her, the dispenser made up a solution of cocaine mstead of 
one of procaine. The operating surgeon himself, and n(rt 
this resident surgeon, actually gave the injection, which 
admittedly amounted to a lethal dose. In accordance with 
the well-known docti'ine whereby a master is ordinarily 
responsible for injury occasioned by the negligent conduct 
of his servant, when the act complained of is in the course 
and within the scope of his servant's employment, the 
iudge, holding that the resident surgeon's negligence was 
the prime cause of the patient's death, gave damages against 
the surgeon's employer, namely, the County Council. The 
other surgeon, who was also held negligent in not placing 
his directions in writing or satisfying hinaelf that what he 
was given to inject was that which he had intended to inject, 
w'as regarded as having not a ‘Contract of Service' with the 
County Council (as had the resident surgeon) but a 
'Goiitract of Services’ only; and thus the Council, not 
being hi.s master, could not be held responsible for his 

negligence. . . • 

In course of time, as the industrial revolution in England 
more and more opened up employment under people who 
had formed themselves into pa,rtnership concerns, or who, 
by an extension of the notion of a partnership, had created 
what came to be called Joint-Stock Corporations, or Com¬ 
panies limited by shares, the persons employed in such 
undertakings became more and more commonly referred to 
as 'workmen'. Thus today the expression Employer and 
Workman or Employer and Employee began to take the 
place of the older phrase Master and Servant. It is, how¬ 
ever, of fundamental importance to realise that the relation¬ 
ship of Master and Servant exists wherever the relative con¬ 
tract between the parties is one to bo classified as a Contract 
of 'Service', and not one of ‘Services’. It follows that a 
person in the legal sense may be master, whether that person 
be a single individual, a firm, a limited liability company, or 
the tax-payers of a country collectively regarded;^ and that 

j Xhiis a contract of inay ( State itself. In such a case the Stale 

in India he entered into with the ( for the purpose of suing or being 
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ij^^ndividuai, whether styled a seiwant, a worlcman or an 
employee will, in contemplation of la.w be a ‘servant' if the 
agreement between him a.nd his employer fulfils the condi¬ 
tions to be deduced from the test exemplified in the foregoing 
cases. While, as will shortly be shown, the concept of 
Master extends beyond actual individuals so as to include 
bodies and associations—in short to whoever is a 'person' 
in contemplation of law—only one who is an individual in 
fact and not a fictional person can occupy the position of 
a servant under the strict law of Master and Servant, 
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The term ‘master' by necessary implication will include a 
person of the female sex. How far the taking of service 
with a married couple or with a family ^oup e.g., a Hindu 
joint family, raa}^ affect the duty of obedience so as to make 
liim a servant amenable to the orders of more than one 
member of the family, as if he had in law more than one 
master, is a question of interpretation of the individual 
contract involved. 

Persons, in contemplation oi Law.—^I'he r61e of master in 
a contract of service may be assumed by any 'person'^ not 
incapacitated from making a contract by any law to which 
he is subject, and may be filled by a statutory body— 


sued will be impleaded in the name 
or style laid down for that purpose 
in the Constitution, Whatever be 
the expression used, it is only so 
used in ord er to make the tax - 
payors of India answerable, or, to 
use the words of James L.J,, in 
Kinlock V. Secretary of State for 
Jfidia-in-Council (t88o) ij Ch. D. x 
(at p, 8)^ where the expression 
Secretary of State for India-in- 
Council was considered,—the 
phrase was to bo construed as 
"'mere words providing that that 
officer and Department could be 
capable of suing and being sued": 
and as "nothing more, 
than words indicating the mode by 
which the Government of India 
could sue and be sued ; that is to 


say, the mocle in which the Indian 
Exchequer might itself institute pro¬ 
ceedings and might he made the 
subject of proceedings, for the pur¬ 
pose of determioing the rights 
between any of Her Majesty's sub¬ 
jects and that Government," 

1 . The word "person' (Latin 
persona) so used means whoever 
may sue or be sued cind thus in¬ 
cludes what in law are termed Cor¬ 
porations. The latter are divided 
into Corporations sole and Corpora¬ 
tions aggregate. In the present con¬ 
text we are pnneipaHy concerned 
with the last-named type e.g. with 
Municipal bodies and companies 
wdth limited liabilities, cominoinly 
spoken of as Joint Stock companies 
limited by shares. 


%L 
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indeed by any corporation or association of people 
as an association, it be unincorporated, registered, or un¬ 
registered ; by a partnership firm registered or unregistered, 
and by executors or Uiistees. In each instance it is a mixed 
question of law and fact which has to be faced when the 
problem posed is to whom is the service to be rendered and 
by whom are the duties of a master to his servant to be 
performed. 

Incorporated associations are either the creatures of 
charter, or of statute, law, the more numerous being private 
or public companies owing their incorporaion to the Indian 
Companies Act (VII of 1913).^ Other statutes alluded to 
in the foregoing sentence are those which have created 
bodies vested with special duties and rights of a public nature 
such as Port Trusts. 

Of unincorporated associations one may mention societies 
such as those with charitable, literary or scientific objects, 
members’ clubs and officers' messes afloat or ashore. Some 
such associations, though not incorporated, are neverthe¬ 
less registered in India under the Societies' Regiskation Act 
(XXI of i860). From a servant’s point of view such regis- 
■tiation is not without value, since the Act enjoins the annual 
filing* of documents showing the association's Governing 
Body, its Annual Report and Accounts and so forth, from 
which the servant can gather much information as to its 
financial stability and government. But this list is not 
exhaustive of the institutions that in some form or another 
employ labour for domestic, clerical, or managerial 
purposes. Here allusion is made to hospitals, colleges, 
schools, chapels, temples, mosques, ashrams, and indeed to 
all religious, medical and educational foundations for 
whose-upkeep and welfare 'servants', as the term is gene¬ 
rally understood, are hired, i.e., paid w'ages, in money, or 
kind, or both, in return for the services wMch are rendered. 
The incidents of such contracts of service will be found dealt 
with later in this volume. Lastly, mention should be made, 
as employers of labour, of those loosely-knit groups of 

I. The creation of associations ppses, forbid it, a servant may 
capable of being employers of labour become a shareholder in the Com- 
has led to one rather entertaining psiny which employs him or a 
situation whereby a man may subscriber to the Associations in 

come, ill contemplation of law, his both of which cases ho becomes one 
own servant. For, unless a Com" of the owners of the concern, 
pany's Articles, or the Kules of an 2. With the Kegistrar of Joint 
Association flamed for similar pur- Stock Companies, 
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, layers, dancers, etc., which are got together ad hoc and 
who perform under arrangements made by an impresaHo^ 

Parent as Master.—^Under the Common Law of England 
^lents are thought of as enjoying a right to tlie services of 
their infant children,^ and consequently that the relation of 
Master and Servant obtains between them, with two further 
resmts: (a) tliat a parent can maintain an action against 
\ party whose conduct has deprived liim or her of a 
child s services, including, on the supposed ground of deter¬ 
ioration in value as a servant, a claim to damages for the 
sexual seduction of an infant daughter;^ and {l>) that any 
statutory provisions applicable to servants generally apply 

to mfants in the performance of servile duties to their 
parents.* 

Thus an action~-or 'suit* as we say in India—lies by a 
parent whom the law recognizes as in tlie position of a 
master employing one who happens to be his infant child, 
agamst any one who entices away that child, so ^hat the 
p^ent, los^ its services. The ground of the action is found¬ 
ed on the Common Law doctrine that it is a wrong to induce 
any party to a contract to break it. 

In the case of parent and child, however, such a view 
of the matter, to be logical, assumes a contract of service 
to exist between them. But under the Indian Contract 
Act, as the reader will already have noticed, an infant is 
without the capacity to contract. Yet Indian courts have 
regal ded the enticing away of a child who is employed by 
ite parent as an actionable wrong aiid have followed the 
Common Law, and given damages against the enticer. As 
m England, so in India, sexual interest in the child may 
be tlie motive which leads the third party to get the child 


in 


I. Such parties—^when not .lu 
partnership—to be distinguished 
from those who iutlividually are in 
the pay of a definite Proprietor 

pens, tlieatre, or scxalled 
exhibition. 

In India it seems that the 
Same right is claimed as arising by 
custom, ^ ■ 

action open to any master* 
A parent avaiis of it in that capa^ 
city. Grinnell v. Wells 7 M & O. 
1033 ; Chamberlain v. Haztewood 
5 M. & W. 515, 

4 * See R, v* Chillesfcrd {In¬ 
habitants). 4 B & C. 94 and mx ; 


Gtib&rt V. Schmench, (1845) 14 M A 
W, 488, In Lough V. Ward^ [^ 945 ] 
2 All E.K. 338 there was no sexual 
seduction* The child had been en¬ 
ticed away from the parental home 
by means of some religious mfiu- 
ence* This and the subsequent 
harbouring of the child were held 
to entitle the parent to damages on 
the basis of loss of the childser¬ 
vices. The action is maintainable 
by a putative fa tiler ^ provided he 
be the actual head of the household 
in which the child's services were 
rendered (Beetham v* James, [^ 937 ] 
I K*B* 527). 
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3 ^^\vay, nevertheless the cause of action lies in the loss of t 
child's services so suffered by the parent. . , , 

In Ramlal v. Tuluyam, (1881) 4 All. 97 married ^ugliter 
had returned to her father's house, and was performing 
there ordinary household duties for him. She had been 
deserted by her husband, and was fed and clothed there¬ 
after by her father. A third party who seduced her was 
held answerable in damages to her father, the court homing 
that the parent had by law and also by custom a right to 
the services of his daughter. . . 

Where the child employed by the parent is a minor, the 
only way in which this doctrine can be reconciled with the 
law of contract in India with reference to the incapacity oi 
infants to contract, would be to regard a parent, so placed, 
as himself contracting in a dual capacity; that is to say 
first as contracting on his own behalf and secondly ^ 
tracting with himself on behalf of his child and for the 

latter’s benefit, . , • j 

Cases of interference by third parties, so as to indu(^ 
breaches of contracts of service or contracts of services will 
be found discussed in more detail hereafter. They coi^t^ 
tute but examples of the general principle already alluded 
to that it is an actionable wrong for which the wrong-doer is 
answerable in damages to induce any party to a contract 

to commit a breach of it. ^ , 

Religious persons.—Although the adjective 'religious may 
be, and usually is, applied to anyone whose conduct appears 
to be governed by so-called 'spiritual' value's, the word may 
carry a narrower meaning, as in fact it does in lands and 
among people where the Roman Catholic Church is either 
recognised by the State as the^ State Church or where a 
large proportion of the population accepts its tenets. For 
there a hierarchy of Bishops and subordinate clergy will be 
found. Among Roman Catholics it is possible to speak of 
a 'religious’. In the context alluded to the substantive reli¬ 
gious' signifies one whose whole life has been dedicated to 
the practice of religion and who to that end has become a 
member of one of the gi'eat religious Orders* by taking the 


I. The three original Orders 
founded in Europe in the Middle 
Ages are the Benedictine ithe Bomi- 
nicanr and the Cistercian Orders. 
But today there arc many others: 
for example the Fransiscan Order. 
And there is yet another association 


of priests, who are not to be re¬ 
garded as monks or friars but 
all of whom are oeverlheless 
bound by special vows^ and who 
are responsible for much secular as 
well as religious ti’aching in India. 
Allusion is here made to the Society 


if W ] r ■ WHO MAY BE MASTER 4I 

vows to abide by the relative rules/ A priest of 
church who has become a member of such an Order 
is spoken of as a ‘regular' priest in contradistinction to one 
who though a deacon or a priest is not a member of any 
of the Orrfers alluded to and who in consequence is referred 
to as a 'secular' clergyman. 

Many of these orders have established monasteries, 
priories and convents in India where reside regular clergy 
who for the most part are engaged in missionary endeavour. 
Served by such Orders in India, as elsewhere, are numerous 
schools for boys, while schools for girls are conducted by 
ladies, who themselves are members,of some religious Order 
founded exclusively for women. 

Members of these religious fraternities and sisterhoods— 
for so they style themselves-j-are not the servants of their 
Orders; for it would seem that there is no contract between 
them inter se, or between any one of them and the head 
of the Order. Nor is a secular priest the servant of any 
superior clergyman, even though he be a domestic chaplain 
to a Bishop. 7 'he obligations which members of the Roman 
Catholic priesthood are content to bear are enforceable by 
such sanctions only as the law of that Church has created.® 
It is othei-wise w'here tlie occupation pursued by a priest is 
one which by its nature makes him amenable to the local 
law of contract as administered by the ordinary civil courts 
of'tire land.® 

Nor are Roman Catholic priests, save in a figurative sense, 
the servants of those to whose spiritual comfort they minis¬ 
ter. But any individual priest may himself be master of 
any layman who consents to serve him and thus the-relation¬ 
ship of Master and Servant, as understood by the law of 
contract m India, may be and constantly is created ; whilst 
the religious Orders alluded to, through individual monas-- 
teries, priories and convents, are themselve.s.'hb small 
employers of labour. ■ 

Of Christian communities outside the Roman. Catholic 
cornmunion in India probably the most important is that 
which formerly owed spiritual obedience to the Archbishop 
of Canterbury in England but has recently constituted itself 
an independent Church, though ‘in communion/ as the 

of Jestis, whose member^s are collo- 2, Canon Law, administered in 
qnially spoken of as Jesuits. an .Appellate Jurisdietioti by Papal 

X. The prtncijpal vows are those Judgments and Decrees, 
of poverty, chastity and obedience. 3. As to which sec p* 44 post- 
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phrase goes, with the established Church of England. Re: 
ence is here made to the Church of India, Burma and 
Ceylon, whose Constitution was fonnally promugated on 
the 1st of March, 1930. 

There is no monastic order in India owing spiritual 
allegiance either to the Church of India, Burma and Ceylon 
or to the Established Church in England. But there have 
been in the past institutions founded and staffed by mem¬ 
bers of religious communities owing spiritual allegiance to 
the established Church of England and locally to Anglican 
Bishops in India. Such, for e.^ample, were the Sisters of 
Clewer, who till not long ago, staffed not only the Calcutta 
Diocesan School for Girls and the Pratt Memorial School 
for Girls, but found nursing sisters for two of the largest 
hospitals in the city of Calcutta. 

Owing spiritual alle^ance to the Church of India, Bunna 
and Ceylon are certain prominent communities of cler^- 
men, bound by appropriate vows of devotion, whose mis¬ 
sionary work in India has on all hands been admittedly for 
good. Allusion is here made to brotherhoods of clergymen 
associated with three of the older universities of England 
and Ireland and who are colloquially referred to as the 
Oxford Mission to Bengal, the Cambridge University Mission 
to the Delhi province (where it founded St. Stephen's 
College), and to the University of Dublin Mission to Bihar. 

Institutions in many respects resembling Christian 
monasteries and priories are of great antiquity in Asia; and, 
though numerous in India during the Buddhistic period, are 
much less so in India today. The type of monastery allud¬ 
ed to is well exemplified by the Lamasaries so frequently 
met with in Tibet, in which land a higher proportion of 
the males seem to have taken clerical vows Ilian probably 
is the case in any other part of the world. 

In such of the Chilstian Churches as have created a 
priesthood gi'aded from Deacons to Archbishops or Metro¬ 
politan Bishops, all the inferior clergy owe obedience to some 
Bishop in the chain of ecclesiastical command. But that 
does not make the person owing that obedience the servant 
of bis Bishop. The relationship is governed not by the law 
.of contract but by tlie law of the Church. The priest is con¬ 
ceived under that law as serving the Godhead only. By the 
law of the Church — conceived as the law of God---a parish 
priest has the “cure” (meaning the care) of his parishioners' 
souls; but, except in a spiritual sense, he is not their servant. 
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'Ugh he lives on a stipend which either directly or indirect-^^ 
ly originates in them. See Re: Employment of Church of 
England Curates, [1912] 2 Ch. 563; Re: Employment of 
Ministers of the Methodist Church, 28 T.L.R. 539. The 
same view wa,s taken of the relations between a member of 
the Salvation Army and the head of that organization 
[Rogers v. Booth, [1937] 2 All E.R, 751 C.A. where the 
injured member was held not a workman within the Work¬ 
men s Compensation Act). 

Professing to follow the tenets of some particular sect 
of Hinduism there have existed in many parts of India 
from remote times, and are to be found still coming into 
being today groups, mostly of men, bound together by 
religious vows and residing in special dwellings, generally 
connected with some appropriate shrine or shrines, where 
the persons so bound live together as a community. Such 
dwellings are commonly spoken of as Ashrams.'^ In recent 
times, too, communities or societies have been formed 
within the Hindu fold whose members, bound by specific 
religious ties, are largely engaged in the teaching of 
children and in other charitable pursuits. Prominent 
among societies of the type alluded to is the Ramkrishna 
Mission. 

The practice of appointing priests whose duty it is to 
minister to tlie spiritual needs of residents in a particular 
area is probably as old as civilization itself. In.-India, 
Hindu priests are found "attached” so to say, to pai'ticular 
temples or shrines; while amongst those persons who pro¬ 
fess the Faith of Islam, every mosque has its professed 
religious person whose duty it is to call the faitliful to prayer 
at the prescribed hours: while preachers and teachers are 
established for the edification of the faithful in all the larger 
mosques. The appointment of such persons is often enough 
made by coramihees, and remuneration is paid to pujaris 
And muezzins in money, or in kind, or in both, for the 
services rendered. It cannot be doubted that in every such 
instance there is created a contract of ser\nce and thus the 
relationship, in the eye of the ordinary law, is iliat of 
Master and Servant. 

Besides such priests whose duties have the general scope 
alluded to above, many, throughout the leligions of the 


I. This word is also used of 
places for study and mecHtation 
created for those desirous of obtain^ 


ing, more directly than reading 
would afford, the teaching of some 
particular Gum, 
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odd, are found as definitely part of some private house 
hold. These are resident priests who are in the pay of the 
head of tlie family, and are expected to the extent permis¬ 
sible by the customary law attracted, to obey their master’s 
orders. In the Christian Church and in Christian countries 
generally domestic Chaplains are, in contemplation of law, 
similarly positioned. 

Where a priest of any religion is employed as a teacher 
in a school or college, he becomes by virtue of such employ¬ 
ment amenable to that branch of the law of contract which 
concerns the relation of the teacher and the taught as well 
as that which subsists between a parent or a guardian and 
the Head of the Institution in wliich the priest is employed 
as a teacher. 
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CLASSIFICATION OF SERVANTS 

The law relating to such servants of the State as owe their 
appointment^ to Commissions, Warrants, or Special Con¬ 
tracts necessitating the publication of the appointments in 
one or more official Gazettes, forms the subject-matter of a 
later volume of this treatise. , 

Public Servants. Nevertheless it may be useful for the 
purpose of distinguishing a servant to” be classified as a 
"public" servant from one who is not to be so regarded, 
if the following definitions be noticed. The first is taken 
from the Public Servant's {Inquiries) Act (XXXVII of 
1850); and the second from the Indian Penal Code (XLV 
of i860). 

In the first-named Statute a 'public servant’ is defined as 
any person in the service of the Government not removeable 
from his appointment without the sanction of the 
Government. 

The relative section of the Indian Penal Code is sec. 21. 

Practitioners and students will hardly need to be 
reminded—but the general reader probably needs to be told 
—that definitions appearing in a Statute are intended to 
convey only what the words defined are to mean for the 
limited purposes of that Statute. Thus those explanations 
of the meaning to be attached to the words 'Public Servant' 
in sec. 21 of the Indian Penal Code are not to be read into 
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other enactment. In sec. 21 are included eleven cate¬ 
gories of. Jiersons who will for the purposes of that Code 
rank as Public Servants. , Of these the first ten are persons 
who directly serve ‘the Central Government or som,e Local 
Government. As their position and the incidents attached 
to theiif appointnleht will fall to be discussed in Vol. Ill of 
this ti'eatise, we' omit all references to them in tlie present 
Chapter. We do, however, include Uie eleventh category 
and set out the Illustration.and the three explanations which 
follow in th? text. All these we re-print as they appear 
in the section referred to,. 

Eleventh :~~f~Evefy person who holds any office in virtue of 
\ which he’- is empowered to prepare, publish, maintain 
or revise an electoral roll or to conduct an election or 
part of an election. 

ILLUSTRATION 

A Municipal Commissioner is a public servant: 
Explanation i. —Persons falling under any of the above 
descriptions are public servants, whether 
. appointed by the Government or not. 

Explanation 2. — Wherever the words ” public servant'’ 
. . , occur, they shall he understood of every 

' person who is in actual possession of the 
i situation of a public servant, whatever 
legal defect there may be in his right to 
hold that situation. 

Explanation 3.—The word "election” denotes an election 
for the purpose of selecting members of 
any legislative, municipal or other public 
authority, of whatever character, the 
method of selection to which is by, or 
under, any law prescribed as by election. 
By sec. 137 of the Indian Railways Act (IX of i8po) all 
Railway ser\unts are made ‘public servants' for the purpose 
of Chap, IX of the Indian Penal Code. That chapter, 
comprising secs. x6i to 171, deals with corrupt practices, 
certain kinds of disobedience, tampering with documents 
and unlawfully engaging in trade. 

Under the Income Tax Act (XI of 1922) the words 'Public 
Servant’ have the same meaning as in the Indian Penal 
■ Code. The reader must be guarded against the idea that 
such definitions extend beyond the purposes of the particular 
statute in' which they appear. 
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'ther groups. Individuals in India who have entered into 
'contracts of personal service may be conveniently classified 
as follows; — 

W Agricultural labourers and skilled farm-hands; 
(ii) factory-hands, skilled and unskilled; (iii) Railway 
servants*; (iv) Post and Telegraph employees; (v) servants 
of ship-owners employed in service aboard* strip; (vi) em¬ 
ployees of coastal, river, harbour, and port authorities*; 
(vii) domestic servants'*; (viii) office staff in commercial and 
trading establishments®; (ix) special staff required by urban 
landlords and rural land-owners*; (x) servants of religious, 
medical or educational institutions.^ 


1, Including S'tation Superin¬ 

tendents and Masters with their 
deputies and assistants, yard- 
masters, inspectors, superintendents 
of labour, ticket collectors, drivers, 
iircnien, greasers and cleaners, 
guards, conductors^ signalmen, per¬ 
manent-way staff and nlate-layers, 
storemen, 'Watch and Ward' staff, 
shunters and coolies, A railwEiy 
caterer holding a license, which 
places a large measure of control in 
the hands of the administration, has 
been held a railway servant for pur¬ 
poses of a pen af section by the 
High Court of Lahore in S, L. 
Kapoor v. Umperovt 1937 

I>ah. 547. That decision has been 
doubted by a Bench of the High 
Court of East Punjab in Dominion 
<?/ India v. Sohanlah A.I.R. 1950 
E,P. 40, where it was held that to 
be a Railway Servant within the 
meaning of the Indian Railways Act 
would not of itself be sufficient to 
make that person a servant for all 
purposes so as to attract all the 
principles of law relating to Master 
and Servant for the purpose of con- 
stmeing the contract. 

2. These include navigating and 
engine-room staff, wireless operators 
and other signahhands. stokers or 
hremen, stewards, cooks and galiey- 
hands, ’storekeepers, medical per¬ 
sonnel, carpenters, other artificers, 
sail-makers, ordinary ’able*, and 
'leading* seamen. In India, the 
superior officers in river craft are 
known as Serangs, Manjis, etc., but 
the word Engineer or Driver is re¬ 
tained. 


3 * e.g., pilots, harboufrinasters 
and their assistants, superintending 
staff of all grades, telegraphistr. and 
Wireless operator?, technicians of all 
grades, firemen, AVatch and Ward* 
sta^, gatemen, storemen, and 
cooUes, 

4 ^ Under this head come body- 
servants of all grades; valets, 
* ayahs, butlers (abdars), 
table seivants, Mitmagars ; kitchen, 
scullery, and pantry staff ; coach ^ 
men and grooms (syces) ; chauffeurs; 
car-cleaners : messengers (chaprasis). 
gardeners (maiis) ; sanitary men 
(sweepers) ; liftmen and watchmen 
[durwms). 

. 5 - Including managers, commer¬ 
cial and shop assistants, account¬ 
ants, secretaries, book-keepers, store¬ 
keepers, clerks, stenographers and 
typists, 

6. i.e., those employed on rent¬ 
collecting staffs (sircars and naibs). 
Sometimes^ too, such land-owners 
Have their private surveyors, 

7 - In Christian churches there 
are ^^ergers* who control the congre¬ 
gation in the use of the church, and 
there may be organ-blow^ers besides 
sextons and grave-diggers. In 
temples, servants working for re- 
vvard are theoretically servants of 
the temple Diety. Priests may be 
servants' in the legal sense and are 
eminently so in religious theory. 
(See Premgir Chatagir v. Wama 
Community, A.I.R. 1939 Sind, 
231 where a temple manager was 
held entitled to dismiss a pujari.) 
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idmestics. Originally the epithet ‘domestic' referred t<! 
tour within the walls of residential premises/ And that 
too is the original meaning of the word ‘menial'- Today 
—at any rate in India—the epithet ‘domestic' has become 
descriptive less of the man than of the kind of task which 
a servant undertakes to perform.® Thus we find ‘bearers', 
khitmagars, masalchies and .‘sweepers', employed not only 
in private dwelling houses, hotels and restaurants, but in 
railway waiting-rooms and in urban offices of all kinds. 
I'he durwan or ‘watchman' may be seen at the entrance 
to factories, warehouses, commercial offices and docks, as 
well as in residential premises. 

Roche J., when delivering judgment in Re: Junior 
Carlton Club, [1922] i K.B. 166, had to consider the 
Unemployment Insurance Act, 1920 and for tliat purpose 
endeavoured to describe the characteristics of a domestic 
servant, while warning his hearers that the description he 
proposed to give was not intended to be an exhaustive one, 
though he considered it would cover the case of a club. 
The material words used by him were as follows: — 

“Domestic servants are servants whose main or general 
function it is to be about their employers' persons, or 
establishments, residential or quasi-residential, for the 
purpose of ministering to their employers' needs or wants 
or to the needs or wants of those who are members of such 
establishments or of those resorting to such establishments, 
including guests." 

In Cameron v. Royal Ophthalmic Hospital, [1940] 4 All. 
E.R. 439 was held that a hospital was a ‘domestic- 
establishment' and that therefore although the plaintiff 
performed tasks which a domestic servant ordinarilj? might 
not be able to perform, everything which he did as a stoker 
assisting to keep up the furnaces in the hospital, whether 
in the course of routine or any emergency, was for the 
upkeep of the establishment and for the convenience and 
comfort of those living in it, and that he was accordingly 
a_ domestic servant at any rate for the purposes of the 
Iruch Act 1831.® Had the Plaintiff been held to be an 


I, Derived from Greek through 
the Tvatin domus, meaning a dwell¬ 
ing house. 

r V. Lansdownej. 

(J883) 62 L,J. Q.B, 441 the judge 
spoke as adhering to the original 
conception, that to be a '^domestic 


servant^' meant attachment to a 
residential establishment. 

3. The Truck Act ot 1831 was 
a statute designed to prevent em- 
I>loyers, mostly in industrial estab¬ 
lishments, from paying ordinary 
workmen wages otheivdse than in 
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yRrtiticer and not a domestic servant he would h 
succeeded. As it was, he failed in his claim. 

Menials. It would seem that the word ‘menial' has in 
modern times tended more and more to be used only of 
the lowest grades of domestic servants—by 'lowest' meaning 
those who have no one to whom they themselves can give 
orders, in the expectation of being obeyed. Thus perhaps 
cooks’ scullions or mates and the 'sweeper' class represent 
those whom most people in India today would think of as 
menials.^ 

In England for a long time past a tax was leviable upon 
‘man-ser\'ants'. This was by virtue of the Customs and 
Inland Revenue Duties Act 1869 (33 & 33 Vic. c. 14). It 
might hereafter be the case that some such tax, central or 
local, might be imposed on particular classes of servante in 
India. Thus it may prove useful if the only definition 
of a 'Male Servant', and which is to be found in sec. 19(3) 
of the Statute above mentioned, were made accessible to our 
readers. By that sub-section a ‘Male Servant' is smd to 
mean and include any male person employed, "either 
wholly or partially" in any of the following capacities: 
that is to say, as maitre d’hotel, house-stew'ard, master of 
the horse, groom of the chambers, valet de chambre, butler, 
under-butler, clerk of the kitchen, confectioner, cook, house- 
porter, footman, page, waiter, coachman, groom, postillion, 
stable-boy, or helper in the stables, gardener, imder- 
gardener, park-keeper, gamekeeper, under-garnekeeper, 
huntsman and wbipper-in; or in any capacity involving 
the duties' of any of the above descriptions of servants by 
whatever style the person acting in such capacity may be 
called.”® But by sec. 5 of a later Statute, the Customs & 

tbe curretit coin of the realm. It 
was to mitigate what was an evil 
whereby employers gave relatively 
small wages and placed their o^vti 
value on food supplied or which 
they compelled their workmen to 
pay for at prices fixed by them¬ 
selves, Employers, whose conduct 
brought them within the mischief 
of this legislation^ might be sued 
• by their workmen to recover what 
was styled ''arrears of wages" not 
actually paid iu current coin of the 
realm. Since then there is the 
Truck Act of 1940 in England. 

There have been no Truck Acts in 
India, 


1 , Lord Ahinger, in Nowlan v, 
Ablett, (1S35) 2 Ct, U & Ji 54 evi¬ 
dently regarded the word as derived 
from the Latin moenm: grounding 
his decision i.ii the fact that the 
servant in the case, though not liv¬ 
ing in the house, was living intra 
moenia, i-e. within the boundary 
walla of the demesne. But there 
is the Saxon word mesnie meaning 
a 'household' which is nearer in 
sound and sense. 

2, A motor driver in private 
service—often spoken of as a 
chuuf/eur—would obviously be 
within the definition* Such a ser¬ 
vant has merely succeeded to the 
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and Revenue Act 1876, which had to deal with the same 
topic, it was provided that the term Male Servant will not 
include a servant who ‘‘being bona fide employed in any 
other capacity is occasionally or partially employed in 
any of the above enumerated capacities; and shall not 
include a person who has been bona fide engaged to serve 
his employer for a portion only of each day and does not 
reside in his employer's house." It was held in Solomon v. 
Cropper, 79 L.T. 301 that a 'club steward’ is a taxable 
'male servant’. In Yelland v. Winter, 34 W.R. 121 a 
rnan employed as a yardsman and farm labourer but who 
did such groom work as his master, a farmer, required 
of him, extra work which only occupied a small portion of 
the man’s time, came within the exceptions in sec. 5, of the 
Customs S- Inland Revenue Act of 1876. 

There are certain English cases decided nearly a century 
ago, in which servants failed to obtain legacies under their 
master s Wills, where the language used by the Testators 
was some such phrase as "each person, as a servant, in 
my domestic establishment" or, "each of my domestic 
^rvants”, or again, "each of my household servants". 
Thus, a head gardener, another gardener, a coachman and 
a groom, on the ground of not living within the master's 
dwelling house, were excluded from the relative legacies.^ 
In a recent case, a male nurse, though not sleeping in, was 
more successful.® 

Medical Men and Teachers. Employment in medical-and 
educational institutions affects a large and expanding 
number of people in India. On applying the tests set forth 
earlier in tlie present chapter, it would seem that resident 
physicians and surgeons whose hours of duty are fixed, and 
whose general methods of work are supervised by higher 
direction appointed by the Governing Body of a hospital, 
would appear to be servants. Not so tiie visiting staff. It 
would seem that professors and other teachers in univer¬ 
sities, collegjss and schools, who for a regular stipend give 
most of tlieir time to teaching or research on University 
or college premises and in accordance with a scheme or 
syllabus laid down by the governing body, are also 

performance of duties fojrraerly be¬ 
longing to the coachman. The car- 
cleaner of today similarly succeeds 
to the stable-boy of yesterday. 

De G.M. & G. 3^9 ; Vati^han v- 


Booth, {^352) 16 Jur. 808, folioW't 
ed in Re : Saville v, Yeatman, 

(1887), 57 L.T, 475, 


2, Re 
Bringloe, 


4 


iMWSon, Wardley v. 
[1914] I Ch. 6S2, 
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It is submitted that a resident t 
demanded his whole time and prescribed the 
nature'^of the tuition to be given might be a 'servant'. Not 
so One who attended his pupil for individual lessons only, 
and had or might have others elsewhere. It is submitted 
that a lecturer appointed on a specific Foundation to deliver 
a particular course of lectures at an University, but 
otherwise not compellable by a general contract or statute 
within that University to deliver such a cottrse, would not 
be a servant, but like outside e:!?aniiners, would be an 
independent contractor to the educational body which had 
sought his aid. As also stated earlier iri this chapter an 
outside examiner is not a servant.* 
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DESIGNATION 

This word in the present context is used to denote the 
nature of a servant’s employment so far as it may, of itself, 
connote the kind of duties which it is intended he should 
perform, and to avoid using such words as. 'capacity' or 
'character'; because, in the relative^ law, the latter 
substantives have acquired almost technical meanings; the 
one having reference to a person's status and ability to 
enter into contractual obligations,* and the other referring 
to the reputation* which a servant has earned during his 
employment under a particular master. For example, ^ 
a man be engaged as someone’s butler, bearer, syce, malip 
or clerk, each of these designations imports or implies the 
performance of certain duties well recognised as appertaining 
to persons so employed. 

Such an understanding of a topic familiar in everyday 
life is important, since it sometimes happens that a person 
engaged for one kind of work is subsequently requested— 
sometimes, indeed, ordered—to undertake duties which 
customarily fall to some other class of ^rvant. Since 
obedience to a master's lawful order is a prime duty under 
the general law, it needs to be remembered that a person 
hired as (say) a malt cannot lawfully be ordered to perfoim 




1. Vide p, 34M ante, 

2, - Sec. pp. 7* 10-23 


3, As to which ace Ch. II post^ 
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■uties of a cook/ A servant may, of course, be 


requested to perform a duty outside the customary, scope 
of his employment, and, if he consents, there is an end of 
the matter; for the' position then would be that he had 
agreed to perform either temporarily or permanently as the 
c^e may be, other services, possibly in lieu of those duties 
which he originally undertook, or services supplementary 
to them. In either case he has thereby consented to a new 
term or terms in his contract. Yet it is important to realise 
that he could not be compelled to accept a variation of 
contract. So to state the matter is only to 
illustrate the familiar and well~settled doctrine of our law 
mat the terms of a contract cannot be varied unilaterally, 
^lat salutory doctrine is one of general application, Thus 
the phrasing of a letter of appointment once it be delivered, 
or that of any other document signed by one or both of the 
j^rhes and evidencing the terms of the contract between 
them, cannot lawfully be altered or amended by either partv 
without the consent of the other.'* 

In England, servants are often particularly designated so 
as clearly to show that their duties will embrace more than 
one recognised type of domestic work,** 

Officers. Most of the common designations by which 
parbes succeed in indicating the powers and duties which 
go with, or might be said to appertain to, the relative 
appointment, have not been made subject of judicial defini- 
rS.?' the reason that, in the past, they have created 
little or no difficulty. Others have been used with various 
shades of meaning according to the context in which they 
word 'officer' presents a case in point. True, 
this designation has not proved particularly difficult in 
msptyt of duties owing by the servant to the employer, 
ror in respect of particular duties such a servant has usually 
another designation as well, e.g. Treasurer, Secretary, 


WHO must worjt aa a e<iuivalent. 
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iVflj6/etc/ It is rathej with regard to his con ^ 
over other servants, and in his employer s relations with 
third parties, that from time to time difficulties have arisen, 
more especially in defining the ambit of his powers.- 
Literally the word 'officer’ means no more than one who 
holds an office; and 'office* connotes no more than a duty. 

It is because the word of'i.tself-implies no pariicular duty 
that it has given the trouble it has. The word has been 
from time to time defined for certain statutory purpo^s. 
The kindred word 'official* is at least one degred less, 
ambiguous than the word ‘officer’, in that the servants . 
of the State who hold commissions in its armed forces are ■ 
always spoken of, and addressed, and in the relative l^w 
axe designated 'officers'; while servants of the State m other 
governmental departments are properly sly led 'officials . 
In England all policemen of whatever rank are properly 
designated 'officers’. In India the word—at least collo¬ 
quially—is used only of members of the higher ranks of a 
police force. Thus the safe course to pursue is to pay 
regard to the sense in which the word is used in me 
particular instance, and not to confuse its use as gathered, 
from some other context.^ . < 

In The Times newspaper of 28th May, 1895, is to be foyBd 
a short report of a case which involved the meamrtg. of 
the word 'officer* for the purpose of a particular modern 
Statute.* It appeared tliat there was to be a division of 
some two parishes, and tliat, on such^ a division ta^ng 
place, all ‘officers’ of the parishes as originally constituted 
would, by virtue of the Statute Metropolis Management, 
(Plumpstead and Hackney) . 4 cM 893 be entitled to com¬ 
pensation should they, by that division, be thiown oid of 
employment. By another and more modern Act an officer 
was defined as one who held "any Place, Situabon, or 
Employment*’. Under the former Statute it was argued 


t * Under the Indmn Imome 
TdM Act (XI of 1925) the word 
^'ptincipar officer*' when used with 
reference to a local authority or a 
Company or any other public body 
or association means the Secretary, 
Treasurer^ Manager or Agent tht^e- 
of, 

2. Such a statement, of coursci 
defines nothing. It recalls tlie 
classical definition of an Arch¬ 
deacon as 'one who performs 


archediaconal functions/ 

3, In tiie Merchant Marine the 
Ships' officers are the Captain (a 
complimentary title' Ms real de¬ 
signation being Master) : the Mates, 
(popularly spolcen of as the ist, 
2ndi and 3rd Officers etc,) ; the 
Chief Engineer and bis subordinates, 
the 2nd, 3rd and 4th Engineers etc. 

4, The Local Government Act, 
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whilst a 'medical officer' appointed, as such, would 
certainly rank for compensation, the word should not 
include a servant such as a hall-porter> messenger, or 
of&ce-boy. 

In disposing of this matter Day J. observed: "We are 
now in 1893, and not 1855. This is an age of exaggeration 
and humbug; we do not now, even in Acts of Parliament, 
use the same language as we did a hundred years ago. No 
doubt, in those days these plaintiffs would have been called 
'Servants’ and not 'Officers'; and very properly so, too.* 
T must, however, read this Act in the sense of our time; 
and I think it clearly means to compensate any of the 
servants who by its operation have suffered any pecuniary 
loss.” 

Statutory Deflnitions. The following definitions may be 
noted: — 

Artificer is used in sec, 492 of the Indian Penal Code 
and in numerous English statutes. In Morgan v, London 
General Omnibus Co., (1884) 13 Q,B,D. 832 Brett L.J. 
defined an artificer as a 'Skilled workman’. In Palmer v. 
Snow, [1900] I Q.B. 725 it was held that a barber was not 
an artificer because he "does something” as distinguished 
from one who "makes something”. In Ex parte: 
Ormerod, 13 L.J.M.C. 73 a designer of patterns for a calico 
printer was held an 'artificer'; and in Ex parte: Gordon, 
25 L.J.M.C. 12, so was a 'journeyman tailor'. 

Artisan is nowhere defined, but it figures in various 
Indian statutes, e.g. Article 7 of the Limitaiio^i Act (XV of 
1877) in the phrase ‘Wages of Artisans’. Stroud's Judicial 
Dictionary, 2nd Ed., p. 121 regards the word as probably 
a synonym for ‘artificer’ and cites Re: Gerard. [1893] 

3 Ch. 252 as deciding that a estate agent is not an 
‘artisan’. The word used appears also in section 107 
of the Indian Emigration Act 1883. In Emperor v. Haji 
S'haik Mohotned Shustari, (1907} I.L.R. 32 Bom. 10 a 
person engaged as an engine driver on board a steamer at 
Rs. 100/- per mensem was held to be an ‘artisan’ within 
the meaning of the last-named Act. The word first appears 
in English much about the same time as it does in French, 


I. Fore shadowing the modern 
and perhaps rather artificial attempt 
to remove by mere denial all 
called 'class' distinctions ; as to 
which effort the late W. S. Gilbert 


in his comic opera Thti GondoliBrs 
wrote: — ' 

''Where everyone is somebody, 
Then no-one's anybody.'* 
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i.e. in the i6th century. -Its use today is restricted to 
skilled as distinguished from unskilled labourers. 

Bearer, when used with reference to rickshaws includes 
anyone employed to draw or push a rickshaw. (See 
Calcutta Hackney Carriage Act (Bengal Act I of 1919) 
sec. 4(1)). 

Clerk, often in the books spelt "clerke” or "clarke"— 
which latter spelling indicates tire pronounciation still in 
use—is derived from the Latin word clericus. Clerks were 
formerly divided into those who belonged to die priestly ^ 
order and thus styled—-as they are to this day, in England ' 
—‘Clerks’ in 'Holy Orders’, and those W'ho are laymen. 
Loi'd Coke regarded the lay clerk as signifying a pen-man 
‘ ‘who getteth his living in some Court or otherwise by the 
use of his pen”. There is still no better definition, though 
duties devolving on many persons classified as clerks extend^ 
beyond so limited a sphere. 

Dairyman is defined in the Cantonments Act (II of 
1924) sec. 1(3), cl. (xi) as including the keeper of a cow, 
buffalo, goat or ass or other animals the milk of which 
is offered or is intended to be offered for sale for human 
consumption, and a purveyer of milk and any occupier of 
a dai^. 

Editor, The Press <5- Registration of Books Act (XXV 
of 1867) formerly included a definition of this word. It is 
no longer tliere. An editor is generally regarded as one 
who superintends the publication of any literary work (vide 
Halsbury’s Laws of England, Hailsham Edn. Vol. XXVI 
Article 272). It may be nearer the mark to say that he is 
one charged with the. duties of passing matter for publica¬ 
tion. ‘ As to whether a person is in truth an editor or mere¬ 
ly a contributor see Landa v. Greenberg, (1908) 24 T.L.R. 
441. 

Engineer, generally speaking and in a professional 
sense, is one who is qualified to design and supervise the 
construction of works such as bridges, roacte, canals, rail¬ 
ways, harbours, waterworks, drainage-works, gas-works, 
electric power installations etc. In that sense it is equiva¬ 
lent to 'Civil Engineer’. The more extended use of the 
word unqualified by any adjective would include the 
designer of any kind of machinery. The profession is 
nowadays divided according to a person's special qualifica- 

1. See useful dicta concerning [ Proprietor of a journal in 
the relation of an Editor with the ) t?. PetUr, (i860) 3 L»T* 225. 
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‘ ■ so that an Engineer may style himseli according to his 



training, a Civil, Mechanical, Electrical, Aeronauti¬ 
cal or Marine Engineer. In America the word includes an 
engine diiver. In the Navy and in tlie Merchant Marine 
the term is applied to those superior officers in the ship v/ho 
are in direct charge of its engines. 

Gardener connotes a man skilled in gardening and 
not merely a person worlang in a garden, e.g. as a labourer 
there, per Grantham J,, in Dillon v. Balk, (1899) 81 L.T. 
186. it is submitted that a vernacular word such as mali 
. and its equivalents in South Indian languages should be simi¬ 
larly restricted to persons skilled in the art of practical 
horticulture. 

Rmlway Servant is defined in the Indian Railways 
Act. sec. 3, cl. (7} as one who is employed by^ a Rail¬ 
way administration in connection with the service of a 
Railway. 

Seaman means every person except Masters, pilots, 
and apprentices (duly indentured and registered) employed 
or engaged in any capacity on board any ship.^ (Sec. 2, 
d. (8) Indian Merchant Shipping Act (XXI of 1923). 

Secretary, There is no judicial definition of fitiis word 
for general purposes to be found in the books. It is not 
defined in Indian Companies Act nor in the correspond¬ 
ing legislation in England save that in the (English) 
Companies Clauses Consolidation Act 1845 sec. 2 it is seen 
to be used as including ffie word “clerk”, while in the 
Indian Statute passed to amend the law relating to Govern¬ 
ment Savings Banks Act (V of 1873) the word is used as 
including “every person empowered to manage a Govern¬ 
ment Savings Bank”. The word itself is a translation 
of the Latin secreiarius which derives from the word 
secreittm clearly importing the generally recognised confi¬ 
dential nature of the office. So, if a person happens to 
be Secretary of two Companies or two Associations, 
knowledge acquired by him in one capacity is not 
knowledge acquired by him in the other, unless there be 
a duty to communicate it. Re: Fenwick-Stobart cS* Co., 
Ltd. etc. [1902] I Ch, 507. 

I. The wide nature of this defi- temporaitly employed aboard the 
nition might well be productive of ship for limited purposes and may 
difficulties ; since, when a vessel is never be required to proceed to sea 
in deceit and often at other tixneB in in her. See the further discussion of 
ports of call, various typos of la- this definition in Chs. TI and TV, 
bourers, essentially landsmen, are post. 
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Directors and Managers ol Oorporations.—It may be use] 
to conclude this section of the present chapter with a brief 
reference to certain employed persons whom the law is 
reluctant to include in the category of ‘servants', at any 
rate for most practical purposes. The persons alluded to 
in this context are directors and managing directors of 
corporations, inchiding those which have been registered 
as companies limited by shares under the requisite statutes. 
The reader will already have noticed that a Company of 
that order is capable of being a master. It is a persona at 
Law and in Equity. But its personality is but an abstract 
notion; and, qua master, it must function through its Board 
of Directors. The question may then, be asked; are these 
directors ‘servants' ? There are decisions in England which 
answer this question in the negative; and true it is that a 
director's emoluments are more often than not referred to 
as 'fees'. But a Managing Director often draws a fixed 
sum as his special remuneration, and this sum is commonly 
styled a 'salary'.‘ That situation has led to the further 
question: whe&er the receipt of 'salary' makes a Managing 
Director, or any one else who is drawing a salary from the 
Company for services performed for it, a 'sen'ant' of the 
Company. That question also has been answered in the 
negative. They seem to have been first mooted in the 
Court of King's Bench in Dunsion v. Imperial Gas Light 
Co., (1831) 3 B & Ad. 125, where it was held that a Com¬ 
pany Director was not a 'servant', but a 'manager'. It was 
further said that payments to directors were in the nature 
of gratuities. This was the view which commended itself 
much later to Bowen L.J., when Hutton v. West Cork 
Railway Co. was in the Court of Appeal 23 Ch. D. 654., 
671, 672. Having expressed the opinion that it was amply 
within the powers of an ordinary company to pay away 
money for the remuneration of its directors in the past, he 
went on, "But what is the remuneration of directors? I 
think it is pretty clear that like the compensation for loss 
of the services of the managing director, it is a gratuity. 
A director is not a servant. He is a person who is doing 
business for the company, but not upon ordinary terms. 
It is not implied from the mere fact that he is a director, 
that he is to have a right to be paid for it. In some com¬ 
panies, not in Railway companies perhaps so often as in 

I. See the discussioE of the word 'salary' in Ch, IV, post. 
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companies, but in some companies, there is a special 
provision for the way in which the clirectors should be paid; 
ill others there is not. If there is a special provision for 
the way in which they aie to be paid, you must look to the 
special provision to see how to deal witli it. But if there is 
no special provision, their payment is in the nature of a 
gratuity. Directors, under those circumstances, often do 
get money. But whenever they get it, it is in the nature of 
a gratuity voted." 

The question recurred again in 1900 in the case reported 
as In re: Newspaper Proprietory Syndicate'Ltd., [1900] 
2_Ch. 349 in which one Hopkinson was the Plaintiff. In 
winding-up proceedings the question arose as to whether 
one Kirby was entitled, as Managing Director of the Com¬ 
pany, to a preferential payment in respect of arrears of 
salary. It was argued that by the Preferential Payments 
in Bankruptcy Act, 1888, a ^clerk or servant' of a com¬ 
pany was entitled to payment in priority to other creditors 
in respect of wages or salary in the winding-up of his 
(company. It was contended that a Managing Director 
owed service to his company and was its servant. Cozens- 
Plardy J., following Dunston’s and Hutton’s cases, {supra) 
expressly cited with approval the above-quoted dictum of 
Bowen L.J. in Hutton's case and added, "A Managing 
Director is only an ordinary director entrusted with some 
special powers. It is not relevant to say that he is entitled 
to remuneration by virtue of a special bargain, or that his 
remuneration is described as salary. It is sufficient to say 
that he is not, within the meaning of the Statute, a 'servant' 
of the company. So far as I am aware no such claim has 
ever been brought forward by a director." 

I'hese cases came up for mention in Mortarty v. Regents 
Garage etc. Ltd., [1931] i K.B. 423 where both the judges 
of the Divisional Court agreed that a director was not a 
servant. By a single judge of the High Court at Lahore 
m Sardar Gulah Singh v. Punjab Zemindari Bank Ltd., 
A.I.R. 1940 Lah. 243 ^ Managing Director of a company 
was held to be in the position of a servant whose contract 
was dependent on personal services. On that ground he 
was refused any relief by injunction so as to prevent the 
Company from proceeding as if he were no longer its 
Managing Director, notwithstanding that the Court held 
the purported removal of him from his office as in the cir¬ 
cumstances disclosed void and inoperative. The Plaintiff, 


THE LAW OF MASTER AND SERVANT 

ilowever, was entitled to the Declaration he asked for to tlie 
effect that his status was still that of the company's Manag¬ 
ing Director. It was further held that the Plaintiff could 
get no decree for Specific Performance of the contract to 
employ him and would be relegated to his right to damages 
in a properly framed suit. It is submitted that so far as 
the Court held the relationship of the company to the Plain¬ 
tiff was tliat of Master and Servant, the case was wrongly 
decided. 

There are yet two other classes of persons whose occupa¬ 
tions are oft^n described respectively as those of an artisan 
or journeyman' worker who, though definitely employed 
by someone on specific tasks, may nevertheless not be of 
those whose contracts make them, in the accepted sense of 
the word, the servants of those who employ them. Refer¬ 
ence is here made to work-people of this sort when 'piece¬ 
work' is given to them, sometunes to be done on the pre¬ 
mises occupied by the other party to the contract, and 
sometimes to be executed wholly or in part in the artisan's 
own home or private workshop. An example is the early 
case of Ex parte GrelUer, (1831) Mont. 264 where piece¬ 
workers employed by a coach-builder were held not to be 
'servants'. The decision of the question must, however, 
always turn upon the precise terms of the contract between 
the parties. 

As we have seen, it is possible to include persons in the 
supposed category of servants when, in contemplation of 
law, they are not. A good example is a modern case in 
India reported as Indat Singh v. Secretary of State, (iig 
I.C. 722) decided by the High Court at Lahore in 1929. 
The material facts were that some classes of students at the 
Maclagan Engineering College Workshops were employed 
in the production of a number of saleable articles. While 
so employed, they drew allowances which were styled 
'wages', and they were spoken of as ‘in the service’ of the 
College when so employed, It was held that what they did 
was no more than what was required as practical training, 
and that between them and the owners of the College there 
was no relationship of Master and Servant. 

T* This wotd, derived from the [ people who are hired by the day for 
French journSa (a day), refers to i particular tasks. 
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CHARACTERISTIC FEATURES OF A CONTRACT 

OF SERVICE 

I. Personae, performance, Barffc— Divided Services—^Probation 
—Duration—Temporary Service—Permanent Service—Transfer 
—Statutory Transfer—Custom. 2. Implied Terms. Terms 
amounting to Warranties—Competence—^Obedience—^Fidelity- 
Confidential Infonnation—Accouiiting—fProtection of Servant 
—Doctrine of Common Employment—Reasonable Notice— 
Sufficiency of Notice—Indemnity and Reimbursement—Remu¬ 
neration—Supervening Impossibility. 3. Terms not, or not 
COMMONLY, TO BE IMPLIED. Safety of Servant's Property- 
Provision of P'ood—^Residence—Medicine and Medical Atten¬ 
tion—^Provision of Work—Exclusive Service—Testimonials— 
Suspension. 4. Speciai, clauses. Trade Protection—Security 
Deposits—Resti'ictive Covenants—Patents and Designs—Copy¬ 
right—Trade-Marks. 5. Sea Service. 


PERSONAL PERFORMANCE 

P'OR many centuries the law of England has laid emphasis 
upon the personal quality which at once informs a contract 
of service and distinguishes it from many others. The 
cognate law of India has developed along similar lines. In 
contemplation of the relative law, there is, consequently, 
apart from specific agreement, no room for substitution on 
the part of a servant of someone else to perform the services 
which he has agreed to render.* So, where, by consent of 
the master, another servant is in fact substituted, a new 
relationship is thereby established between the substituted 


I, Actually, role of law is 
but an example" of some tiling 
which applies to all personal con¬ 
tracts viz-, that they are not 
assignable- Thus, too, in contracts 
oi services, neither the artist who 
contracts to paint a picture, aor 
the surgeon who engages himself to 


perform an operation for which he 
is to receive a fee from his patient, 
can delegate these respective duties 
to any other hand. Thus in tlie 
foregoing respect a Contract of Ser¬ 
vice and a Contract of ikjrvices 
have another feature in common. 
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servant and the master: in other words, a 'novation' has 
been created. {See Nagpur Electric Light, etc. Ltd. v. 
Anand Vishnu, A.LR. 1944 Nag. 66 ). But the provision 
of a mere locum tenens,^ such as is common in India when 
a domestic servant is permitted a holiday, on condition that 
he furnishes an approved individual to labour in his stead 
during his absence, does not, of itself, determine the 
original contract between master and man, unless, of course, 
the original parties agree that it shall have that effect. Such 
an arrangement, being but temporary, is outside the doctrine 
of novation. The substitution in such a case does but sus¬ 
pend some part of the contract, the whole of which is revived 
on the return to duty of the original servant. “ 

The extent to which the courts must be astute to uphold 
the personal nature of contracts of service, more especially 
when an element of skill peculiar to the individual servant 
is uivoived, is well exemplified by the terms of sec. 40 of 
the Indian Contract Act. The terms of that section are 
as follows: — 

If it appears from the nature of the case that it was 
the intention of the parties to any contract that any promise 
contained in it should be performed by the promisor himself, 
such promise must he performed by the promisor. In 
other cases the promisor or Ajs representatives may employ 
a competent person to perform it. 


ILLUSTRATIONS 


(a) A promises to pay B a sum of money. A mav 
perform this promise either by personally paying the money 
to B or by causin^ it to be paid to B by another; and, if 
A dies before the time appointed for payment, his represen- 
tatives must perform, the promise, or employ some proper 
person to do so. 

(b) A promises to paint a picture for B. A must per¬ 
form this promise personally. 

The fact that Equity would not directly or indirectly decree 
Specific Performance'* of a contract of personal service would 

I Meaning 'holding the place.’ proceeclinga are initiated by the 

2. See the further discussion of other part^' to the contract. The 

this subject in pp, 63, 64 post. remedy by such a decree is a purely 

3 ’ A decree for Specific Per- equitable relief, and is discre- 
fornicincB is odb which coiEimEiids tionary. Tbe principles goveniing 
a par^ to a contract, who has the exercise of this jnnsdiction were 
faded to perform the whole or some translated to India long ago, and 
material part of his obligations were eoacted in Ch. II of the 
under it, stnctly to carry out his Speci-^c EdUf Act (I of 1877) 
covenants. Naturally the requisite which embraces secs. 12 to 30, 
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at first sight to run counter to the principle of law n,o%v 
ehshrined—at least so far as India is concerned—^in the 
statutory enactment set out above. In truth, such indeed 
is the case, and well exemplifies the historical fact that 
contracts of personal service were in earlier times very 
differently regarded at Law and in Equity, But it is now 
of little more than historical interest to observe that servants 
were formerly subject to severe penal enactments in England 
for breaches of particular conhacts, and could be forced by 
judicial process to return to and perform services which they 
had agreed to undertake.^ Apart from special legislation 
(which will be more particularly dealt with hereafter) the 
well-settled principle of Equity now prevails that a Court 
will not specifically enforce a contract of personal ser¬ 
vice, but will relegate the party to his remedy in damages. 
That principle finds expression in sec. 31 of the Specific 
Relief Act wherein the illustration in clause (b) of 
that section clearly excludes contracts of personal service 
from those the performance of which may, at the court's 
discretion, be enforced by decree under Chapter 11 of the 
statute.® 

It was a feature of the law relating to personal conhacts 
that rights at Law or in Equity did not survive the death of 
the party to the contract who was required to perform an 
obligation under it personally. The maxim of general 


A suit for Specific Perforroance of a 
coBtract of service does not lie 
under tfiat Statute; the party to 
such a contract who supers from 
the effects of the other's breach 
being relegated to a claim for 
damages, thongb, in a jiroper case, 
he TO ay have an injunction to pre¬ 
vent a particular kmd of breach or 
to stop the coDtinnancfi of one, A 
party to a contract of service will 
not be granted an injunction where 
its cfTect would-be to compel per¬ 
formance by the other party, 

I. In some classes of contract, 
modem law, both in England md 
m India, makes certain breaches 
punishable under particular statutes, 
especially in respect of 'jjublic uti¬ 
lity* concerns, as certam under¬ 
takings are - called* The acquisition 
of such undertakings by the State is 
hound to bring into some measure of 
direct conflict the interests of the 
whole community and those of in¬ 


dividual workers as the same find 
expression in latter-day Trades Union 
legislation* The topic is further dis¬ 
cussed later (vide Ch. V post.) See 
also the penal pwvisioiis in Contracts 
of Apprentices nip to the Sea-Service 
dealt with in Ch. Ill post.) 

2, Yet, as will be fiiiiy explained 
hereafter, a Court of Equity would 
enforce by injunction a negative 
stipulation, even if it be a term 
expressed or fo be implied in a con¬ 
tract of service, in cases when a 
claim for damages would be no 
appropriate or stifiSciont remedy. 
Such stipulations are spoken of as 
'restraining covenants*. Equity, 
however, would not enforce such a 
covenant where the restraint was 
found excessive or otherwise un¬ 
reasonable, so as e,g.p to be within 
the doctrine of 'restraint of trade** 
(See the discussion of tliese matters 
in Ch. VI past.) 
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[y'^plicatioii to the class of contract alluded to was phra 
the Latin lan^iage as follows: actio personalis moritur 
cum persona,^ The nineteenth century view entertained by 
the courts in England was never better expressed than by 
Sir Edward Fry in the 2nd Edition of his treatise on Specific 
Performance where at page 85 he observed: "The maxim 
actio personalis moritur cum persona has no reference to 
legal proceedings ai'ising from contract. But an exception 
to the devolution of the liability to perform contracts by' 
the death of one of the parties, arises in all cases in which 
the personal skill or taste of one of the contracting parties is 
required; - for in such cases the death of that party discharges 
the contract, and exempts his personal representatives from 
liability for the breach of contract occasioned by non¬ 
performance after his decease (i) — an exception obviously 
grounded on the same principle as the non-assignability of 
such contracts, hereafter considered. (2) On this principle 
it has been decided that, if an author contracts to complete 
a work, and dies before doing so, his executor will be dis¬ 
charged from the contract, (3) or if a master contracts to 
take an apprentice and dies before the expiration of the 
term, his representatives will he equally excused. {4) And 
in one case a contract to build a lighthouse was, from the 
skill and science involved in its performance, held to be a 
personal contract. {5) This principle would, of course, 
apply as much in actions for Specific Performance as in 
actions for damages." 

The law as thus laid down has long been accepted as 
good law in India. 

In Hill V. Kohar, {1896) 1 C.W.N. Ixxi, Beverley and 
Ameer Ali JJ. had before them a claim against the son of 
a man who had agreed to supply a bullock cart whenever 
required for a period of twenty years, a term of the contract 
being that he should pay damages at Re. i/- per day 
during any period of default. On the death of the man 
who had undertaken to supply the transport alluded to, the 
other party to the contract sued the son for damages as 
for failure'to supply this transport after the father's death. 
Held: a purely personal contract which contract was dis¬ 
charged by the executant’s death. There being no element 
of skill involved in the supply of a cart, the only way of 
reconciling this decision with accepted principles is to 


T. The right of action of suit, dies with tiie person/ 
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a penally against which Equity would in the circum¬ 
stances relieve. The court moreover regarded the relation¬ 
ship as one between master and servant, though the facts 
as presented in the somewhat meagi'e report suggest that 
the elder Kohar was an independent contractor. 

Badlis. Some discussion of the widespread custom in 
India to provide what at least one of the vernaculars calls a 
badli (in^the sense of a substitute) towards performance of 
an existing contract between employer and employed, 
would seem appropriate at this point. 

Contracts of this order, that is to say service contracts 
which are not regarded as suspended during the period the 
hadh is admitted to labour under them, are found in some 
two forms. Some contain an express or an implied stipula¬ 
tion that the substitute will be ti'eated while ht work as the 
real servant's agent for the performance of the contract. 
Where that is the case on the facts, it means that the master 
has waived his right to have nothing but the personal 
performance of the contract by the permanent servant. The 
effect, it is submitted, of such a contract is that the substitute 
stands for all purposes in the shoes of the servant he 
represents and whose work he undertakes to do. Conse¬ 
quently e^'ery obligation ^express or implied, the burden of 
which the person whom the badU represents would normally 
shoulder, now falls upon the badli,' and, correspondingly, 
that badli enjoys, during the period he labours for the otlier 
man, every right conferred upon that other man by the 
original terms of employment. Under such a contract the 
master will be answerable to third parties for any wrong 
done to them by the substituted servant, and might have 
recourse to his permanent servant in respect of the neglect 
or misconduct of that man's agent. For the only way of 
reconciling the liabilities of the permanent servant towards 
his master with that master's liability to others, is to treat 
the situation as involving a subsidiary contract between 
the permanent servant and the latter's substitute where- 
under the substitute would be the agent of the permanent 
servant for "^e performance of the latter's duties. 

But that is not the only form of contract, or term of a 
contract, whereby under a long-prevailing ciostom in India 
a substitute for the servant may be taken on by the em¬ 
ployer without any intended determination of the original 
contract between master and man. 
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In tlie second form of contract to which we now allu^^X j 
:he master has entered into two separate contracts, one 
with the original servant, which both parties choose to keep 
alive during the servant’s absence, and another contract 
witii a temporary servant for a limited period, by the terms 
of which _that other servant will perform services similar to 
those which the absent servant would, if present, have to 
perform. 

The fact that an employer may be found paying the 
wages directly of the badli is not conclusive of Ihe' form of 
contract entered into. For, plainly, in the first of the 
customary forms of badli service described above, the master 
if he pays the badli's wages directly will be paying them, to 
the permanent servant’s agent on behalf of that permanent 
servant. And, in such circumstances, it matters not what 
may be the arrangement between the permanent and the 
temporary servant as to the disposal of the wages paid. 

But in the second class of customary badli contract, the 
w'ages paid by the master to the man doing badli duty will 
be the remuneration for that man’s personal services, and 
will be pai't of the second contract into which the master 
has chosen to enter. It remains to be said, therefore, that 
under either form of badli contract the master’s rights of 
dismissal and to have recourse to^rthe badli i.e. the iZe facto 
servant for any damages incurred for injury to third persons 
will remain, as will his own lia.bility under the doctrine en¬ 
shrined in the maxim respondeat superior.^ 

In England today causes of action w'hich are subsisting 
in or against a servant at the time of his death are kept alive 
by the provisions of a special statute i.e., the Law Reform 
{Miscellaneous^ Provisions) Act, 1934 and in India are 
specially provided for by secs. 305 and 306 of the Indian 
Succession Act (XXXIX of 1935). The whole topic is dealt 
with in more detail hereinafter.® 

Divided services. ]>e^ite the suggestion underlying a 
celebrated parable occurring in the New Testament, a person 
can in fact and in law be the servant of more masters t ha n 


one.® Indeed, where the employment is with a partnership 


J. 'Let the person in superior 
control be answerable/ 

2. Vide Ch, VI post. 

3. Jones V. Scullafdt [1898] 2 
Q,B. 563 at 569 and 573 where 

Russell of Killowen L,CJ,, 
cites Rourhe v. White Moss ColUefy 


Co,, {1S77) 2 C.P.D. 203 C.a: as 
allowing that a person may be the 
general servant of one, and yet be 
entitled to serve another in a capa¬ 
city not inconsistent with his duties 
as the general servant of his other 
employer. 
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Concern the relation of master and servant is ipso facto 
created between the servant and each of the partners.^ But, 
unless the contract otherwise provides or the master 
consents, a subsisting contract of service with one master 
is lield generally to bar service with any other.® 

We shall see hereafter that our modern law of contract 
in India as Well as in England may, by the use of appropriate 
language, secure to the servant a right to take temporary 
employment with someone else during periods when his 
general master expressly releases him from duty: or the 
servant himself may agree to have his services placed with 
someone else pursuant to a contract between his master and 
that oUier person, whereby he may be lent or hired out for 
a specified purpose. The requirements of modem life often 
make such arrangements not only desirable but, in parti¬ 
cular circumstances, necessary to the fulfilment of the 
general contract. Where an accident occurs, the effect of 
any such arrangement upon the liability to the servant or 
to some other servant often raises difficulties in the matter 
of deciding in whose service the employed person or persons 
was or were at the time of the accident. This topic will 
be dealt with in more detail hereafter.^ It is touched upon 
here for the purpose of illustrating how a workman on 
some particular occasion or during some particular period 
may_ have a general master and at the same time some 
special employer for whom he has agreed to perform certain 
services in aid of a contract between that special employer 
and his general master. 

Probation. A term found in many contracts of service 
provides that for a year, or for some shorter period suceed- 


I. R. V. *Leech, (i8ai) 3 Stark 
70 ; Donaldson x;, Williams^ (1833) 
1 Cr. & M. 

z. R. V. Norton (Inhabitants), 
(t8oS) 9 Ea^ 206, See also Lum- 
ley V. Waener, (1854) 1 DeG, M. Sc 
G, 604 ; National Provincial Bank 
V, Marshall <iS38} 40 Cb.D. 

Iti the latter case the servant had 
given a bond in /i,ooo/-» the 
construe of wbkh raised difficulties. 
The stipuJatioii was in affirmative 
rather than negative language^ the 
Sum named beijig forfeited and 
described as liquidated damages in 
case the obligor the servant) 

were to enter the service of any 
other IlflTik situated within twenty 


miles of his then place of employ¬ 
ment within 2 yeatsS from his ceas¬ 
ing to be employed by the Plainti^ 
Bank. It was admitted that he had 
left the Plaintiff Bank and had 
entered the service of another bank 
within the radius specified. Ilia 
contention was that his fontier 
master^ s only remedy was the for¬ 
feiture above mentioned. The bank, 
however, pressed for an injunction 
and the same was granted on the 
ground that there w^as evidence of 
an implied term not to enter such 
other employment for the period, 
mmed, and that such a term would 
be enforced by a Court of Equity. 

I. Vide Ch. V. post. 
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mg the date when the servant is to join for dutyj he wiTT 
be treated as 'on probation'. The writers know of only one 
case wherein the effect of such a term has been judicially 
considered; Wechsler v. Johnston & Hoffman, {Calcutta 
O.S. Suit 455 of 1928; unreported). In that case the 
Plaintiff claimed damages as for a wrongful dismissal, The 
parties were professional photographers. 

By a contract in writing the Plaintiff had been appointed 
to take charge of the Defendant's studio. His remunera¬ 
tion consisted of salary and a commission. One of the 
terms of the contract was to the effect that he was to be 
regarded as "on probation” for a period of six months. 
The Plaintiff took charge of the studio on i November 1937 
and on the 2nd of the succeeding month received a letter 
signed by the proprietor purporting to dismiss him with 
effect from that date. The local manager^ with whom he 
was on bad tenns, tendered him two days' pay which the 
Plaintiff refused. The Plaintiff then sued as for a wrongful 
dismissal. 

The interest of the case centres in the efforts of Remfry J., 
who tried it, to construe the phrase "on probation''. For &e 
Plaintiff it was argued tiiat 'probation' means 'proving', 
and that it must mean an opportunity given to the servant 
to prove his worth; that, in point of time, such an 
opportunity should continue till the period mentioned had 
run out; and that, accordingly, unless for misconduct or 
absolute incapacity to perform the duties undertaken, the 
contract could not be determined by the master earlier. The 
contract in suit made no reference either to the subject of 
dismissal or discharge. 

Remfry J., while not accepting the foregoing contention 
in its entirety, agreed that some meaning must be gi^'en to 
the phrase, and that a reasonable amount of time must have 
been contemplated and intended by the parties within which 
the Plaintiff might prove his worth. Some amount of argu¬ 
ment was addressed to him—and he seems to have been 
affected by it—concerning long-settled principles regarding 
goods sent 'on approval'. The person so making over 
goods is regarded as having made an irrevocable offer to 
sell them, and so cannot require a return of them before 
the time stipulated. The prospective buyer during the 
period named is a bailee of the goods with an option to 
buy: Welby v. Mathews, [1895] A.C. 471; Edwards {Percy) 
Ltd. V. Vaughan, (1910) 26 T.L.R. 545 C,A.; Ka/kham v. 
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'iz:;;^enborough. and Karkham w. Gill, [1897] i Q.B. 201. 203 
C.A. Where no precise time during which the g<3ods 
may remain on approval has been agreed upon,, tlie 
law will imply a term that they may be retained for a 
reasonable time. What is a reasonable time is a ques¬ 
tion of fact to be gathered from all tlie surroundin'^ 
circumstances/ ** 

Comparing the two kinds of contract, the one offering 
employment to a person ‘on probation’ and the other offer- 
mg to take goods 'on approval’, we see them to have in 
some sense certain common factors, in that the servant in 
the one case and tiie goods in the other are taken on trial, 
usually for a specified time, otherwise for a reasonable tiinej 
and that if the man survives the period of trial, he passes 
into the perinanent service of the other on an agreed salary 
or wage, while in the other case the property in the goods 
wjll pass to the prospective buyer, if, by the end of the 
period mentioned or within a reasonable period, the latter 
approves them/ 

The real ratio of Remfry J's decision in Wechsler's case 
lay m the analogy he drew from a chain of English decisions 
where the Courts had to construe contracts involving some¬ 
thing to be done by the one party ‘to the satisfaction' of the 
other. 

He considered the case of Dallman v. King, (1837) 
^11 wherein a landlord was shown to have 

flowed his tenant to carry out certain repairs and to deduct 
the costs of so doing from the rent, provided that the repairs 
were such as had the landlord's "approval". The tenant 
epcuted repairs which the landlord declined to approve, 
it was contended by the landlord that so long as his refusal 
was bona fide, it was immaterial whether it was reasonable, 
in the court of first instance the iurv fnnnH ac a far>t +V1-1+ 
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-^reasonable. The jury having found as they did, 
landlord was not entitled to' withhold his approval 
capriciously. Accordingly the Plaintiff was allowed to 
succeed. 

The next ease considered was Brdunstein u. Accidental 
Death Insurance Co., (i86i) 31 L.J. Q-B. 17. I'here the 
Plaintiff sued on a Policy one of the terms of which was 
that there must be proof of death “satisfactory" to the 
directors and evidenced as they shall think necessary. It 
was alleged that the directors refused to be satisfied. For 
them it was argued that they might so refu.se, even capri¬ 
ciously and without any reasonable ground. Three 
members of the Court of Queen’s Bench repelled that 
contention, Wrightman J. holding that the Court must 
introduce into the contract the word ‘reasonable’, for other¬ 
wise the directors need never pay. Crompton J. stated the 
general rule to be that when a party is to do anything to 
the 'satisfaction' of another, if is to be done reasonably, 
and that such a conti'act did not mean that the directors 
could refuse to be satisfied however capricious, chimerical, 
unjust or unreasonable their grounds. Blackburn J. said 
it would require very strong words to lead him to think that 
the Plaintifi took out a Policy to be paid only if the directors 
thought fit to pay it. The contract must mean such proof 
as would reasonably be satisfactoi'y, and not such matters 
as the directors might capriciously require. 

In the next case cited, Stadhard v. Lee, (1863) 3 ® & 
S 364, certain work was to be carried out to the “entire satis¬ 
faction" of the Defendant’s engineer.. The Comt, composed 
of Cockburn C.J., Crompton and Meilor JJ., said, “We 
quite agree that stipulations and conditions of this kind— 
that is to say as to 'satisfaction' should, when the language 
of the contract permits of it, receive a reasonable construc¬ 
tion, as it is to be understood that the party in whose favour 
such a clause is inserted, meant to secure only what was 
reasonable." It was added, however, that where it was 
clear that one party intended to insist upon, and the other 
to submit to, terms, however unreasonable they might be, 
the Court must enforce them. 

The last case which Remfry J. considered in Wechsler's 
case was Diggle v. Ogston Motor Co., (1915) 84 L.J., K.B. 
2165. There the Plaintiff had been employed as Manager 
for a year, “subject, of course, to your carrying on your 
duties to the satisfaction of the directors and to economical 
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X0^te' of production.” He was dismissed within the year, and 
he brought an action for damages on the basis of a wrong- . 
ful dismissal. The Jvry found that the directors were 
really and genuinely dissatisfied, but that there were no good 
reasons for such dissatisfaction. In the County Court the 
action was dismissed and so was an appeal to the Divisional 
Court, Ridley J. observing that whilst he agreed that in 
general a right of approval must be exercised in a reasonable 
^d not in an arbitrary or capricious way, he thought tha,t 
if, in the case before them, they were to substitute the 
opinion of the jury for the approval of a party whom the 
jury itself found as a fact had been genuinely dissatisfied, 
it would be going too far. He furttier said that the 
distinction was betw'een honest and bona fide dissatis¬ 
faction, and deceitful and mala fide dissatisfaction, 
thus ^eluding the topic of reasonability as any test of the 
validity of the decision come to by the party entitled to be 
satisfied, 

Remfry J. considered that the views of Ridley J. in 
case were opposed to a long chain of authority, and 
respectfully declined to follow them. In the case before 
him Remfry J. held the dismissal of the Plaintiff by the 
proprietor to have been brought about by the malicious in¬ 
fluence of the manager; was not an act done in good faidi, 
and that the Plaintiff had never been given the fair trial to 
which he was entitled under such a contract. He awarded 
the Plaintiff Rs. 2,500/- as damages and costs. There was 
no appeal. 

Duration, In the law of England the old word for a 
period during which a contract was to subsist was 'term'. 
To avoid the ambiguity which surrounds this expression,^ 
we have preferred the word 'duration' in reference to the 
element of time. Often a contract of servipe is expressed 
as for a period certain i.e., fixed. 

In the law of England, a servant is regarded as 'hired’. 
And that word was originally used not only of persons em¬ 
ployed on the land — in ‘husbandry’, to use another old 
word — but was also applied to contracts of domestic service 
as well as to those which concerned occupations clerical in 
character. By the Common Law of England where, in the 
relative contract — be it by parol or in writing — no parti¬ 
cular duration is provided, the hiring will be considered a 
general hiring and as 'for a year', and so from year to 
year; and thus is spoken of as a 'yearly liiring'. The pre- 
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_ inption is in reco^ition of an age-long custom.* There 
is no such presumption in the law of India. Like all other 
such presumptions it would be, in ^riy case, rebuttable by 
positive, sufficient, and admissible evidence to the contrary. 

In a ccmtract of service the duration actually agi'eed upon 
may be implied from the surrounding circumstances; and 
it is not sufficient for that purpose merely to show that the 
servant^is paid by the week, month or by the quarter, 
though it be a circumstance certainly to take into considera¬ 
tion in disposing of any contest upon the point.® In India, 
salary or wages are generally payable monthly, whatever 
be tile duration agi'eed upon, Where it is desired to make 
the hiring run from month to month only, a provision in the 
contract that the person engaged will be a 'monthly' servant 
is sufficient. 

The period to be served, may_, it would seem, and if .the 
contract so provides, be for life.® But such a contract 
would, it is submitted, be void for want of mutuality if the 
obligations undertaken by the master were in respect of any 
shorter period. There is, indeed, no class of contract to 
which courts of Equity have paid more attention, or which 
have gained more from the application of moral principles 
through that jurisdiction, than contracts within the category 
of personal service; for in no human relationship does there 
lie a greater scope for unfair dealing, or where resulting 
injury to one_ of the parties is likely to be more manifest. 
The reader will find illustrations of the foregoing statemcint 
in the appropriate places hereinafter. 

Temporary service. It was decided in Gidigu Venkata 
Sfipati V. Krishna C.G,N. Deo, A.I.R. 1942 Pat. 176, that 




T. Warhurion v. Hey worth, 

(1880) 6 I C.A* ; South 

Hetion Coal Co. v. HaswelC Shotton 
Easing ton Coal Coke Co., 
(1907) 98 L.T. 162 C.A, 

2. The custom alluded to ap¬ 
plied in England to domestic ser¬ 
vants, agricultural labourers, and 
farm 'hands'. Coachmen, carriage 
footmejL and stable boys were in¬ 
cluded in the category of domestic 
servants. In many county towns 
such persons offered themselves 
publicly for 'hire' ; and for that 
purpo^ stood in rows at annual 
Fairs In a space specially allotted 
to them. A servant so hired was 
definitely hired for a year unless it 


were agreed otherwise. The ques¬ 
tion how far the arrangement for the 
payment of salary or wages points 
to the need for some corresponding 
period of 'notice' for the purpose of 
detemiiring a contr^t of service will 
be found with at p. 77 below 

and in Ch. VI post. 

3. Wallis V. Day, (X837) 2 M, 
& W. 273—apparently the only in¬ 
stance in the books. It related to 
the sale of an undertaking on con¬ 
dition that the purchaser served the 
seller as his assistant for life on a 
weekly wage. The agreement was 
held not to be void as in restraint 
of trade. 
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>s,„.,tIi^''word 'permanent' in the contract of service in suit 
was used only to distinguish what was offered from merely 
'temporary' employment: it was more descriptive of the 
nature and character of the employment than indicative of 
its duration. It may be said, indeed, that by the middle 
of the hventieth centuiy* in India, at any rate so far as gov¬ 
ernment was concerned, a very large number of servants 
were held on terms styled as 'temporary' over a long period 
of years. 

Permanent service. 'Permanent' employment is to be 
distinguished from what is sometimes called 'acting' employ¬ 
ment as well as from other forms of purely temporary 
engagement. But whilst such temporary employment 
continues, the person so employed is entitled to all the 
emoluments of a permanent incumbent and is naturally 
subject to the liabilities incidental to the post he holds. ^ A 
whole-time servant is a description of one who gives all his • 
time, save what is permitted him out of prescribed or 
customary hours of labour, to tlie service of his employer. 
Simply because a contract of service describes the status 
of an employee as 'permanent' it does not necessarily follow 
that the contract is to be construed as one for life,® 

A bold attempt was made in a modern case in England 
to get certain rules, which inter alia referred to appointments 
to die 'permanent staff', so construed as to create an implied 
term in a contract of service under a company which made 
these rules, to the effect that a servant once on the 
‘permanent staff' of the office could not be discharged so 
long as he chose to remain in his employer's service. It 
was conceded that he could be 'dismissed' for misconduct 
or incompetence; but it was contended for him that, save in 
that manner, or for some such reason or reasons, his con¬ 
tract could not be determined by his employer. The case 
alluded to is reported as Ward v. Barclay Perkins & Co. 
Ld., [X939] I All E.R. 287. The action failed, it being 
held that on reading the Rules as a whole, and having regard 
to the other conditions of working in the company, it wks 
not only unnecessary, in order to give efficacy to the contract 
in a business sense, to imply such a term as the Plaintiff 


I. Gidigu Venkaiq Sripati v. 
Sri Sri Krishna Chandra Gajapati 
Namyan Deo, AJ.E, 1^42 Pat, 
176 I Bimala Charan v. Trustees of 
the Indian Museum, A.l.R, 1930 
Cal. 404. 


2, Salt V. Powef Plant Co. Ld., 
[^936] 3 All 322 : Chilaha- 

marri LakshinaTasinhachafyulu v. 
McLaurin High SchooL A.I.E. 
1941 Mad, 7BS. 
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sought to import into the relative contract, but the 
themselves negatived anything of the kind. 

The nature of such terms as may be implied in contracts 
of service will be found discussed in some detail hereafter.* 

Transfer. It will be ^question of construe of the relative 
contract to determine whether, if the employer ha.s'other 
branches, or more than one department of labour, the 
servant can at the will of the master be transferred from 
one bVanch to another or from one department to another 
of the same concern: (See Roshanlal v. District Board. 
Aligarh, A.I.R. 1935 All. 802.) 

In the interesting case of Alexandre Bouzowou v. The 
Ottoman Bank, A.I.R. 1930 P.C. 118 = 1930 A.C. 271 an 
issue was directly raised as to whether the Plaintiff could 
lawfully be transferred from a branch in Constantinople to 
another outside Turkey, It was held that where, from the 
nature of the contract between a bank and its servants, it 
seemed difficult to assume that tlie bank would willingly 
agree that their employees should not be bound to serve 
outside the place where the contract was made except with 
their consent, such a condition of the contract would require 
to be clearly established. In the absence of such proof, an 
order of transfer would be a lawful order which the servant 
would be bound to obey.* 

Statutory transfer. It should be noticed, however, that 
appropriate legislation may compulsorily transfer a contract 
of personal service, and that legislation having that effect 
already exists in England; for example, the London 
Passenger Transport Act of 1933 which has brought about 
the transference of various undertakings including that of 
the long-established London General Omnibus Co., to the 
London Passenger Transport Board—a statutory- body in 
the nature of a public utility concern. By that Statute the 
services of persons having subsisting contracts with the 
concerns so absorbed by the Board were by operation of 
law i.e., by virtue of that Statute transferred together with 
the public utility undertaking named. The effect of transfer 
under this Act is evidenced in Metcalfe v. London Passenger 
Transport Board, [1939] 2 All E.R. 542 C.A. 


1* Vide pp. 74 et serj bebw. 

2, Disputes between Employer 
and Employed upon the j^ubject of 
transfer from one branch of a 
business to another are the subject 


of some further discussion later 
in the present Chapter particularly 
in relation to the duty of obediencoi 
as to which sec p. 77 below. 
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h a transfer, ’ as will be seen later^ has had important 
results, particularly in the application under the new 
conditions so set up of the doctrine of Common Employ¬ 
ment. 

In a recent case Nokes v. Doncaster Amalgamated 
Collieries Ltd., [1939] 2 All E.R. 668 it had been successful¬ 
ly argued in tlie Court of Appeal that by virtue of a provision 
in the Companies Ac f whereby the Respondent Company 
had become transferee of all the property, rights, powers, 
liability and duties of a number of Colliery Companies 
including one known as the Hickleton Main Colliery Co. 
Ltd., the services of the Plaintiff, who had been employed 
as a coal-miner by the Hickleton Company, were thereby 
automatically transferred to the Respondent under whom 
therefore he became a servant, without having himself either 
expressly or impliedly entered into any contract of service 
with it. 

On appeal to the House of Lords,* Viscount Simon L.C. 
pointed out that the word “contract" did not appear in 
the section of the Companies Act relied upon; and he 
expressly disagreed with the opinion, which had found 
favour with the Court of Appeal, that a right to the service 
of any employee was the property of the transferor com- 

S . The House (Viscount Simon L.C., Lords Atkin, ^ 
kerton and Porter—Lord Romer dissenting) reversed ■ 
the judgment of the Court of Appeal and held that such an j 
order under sec, 154 of the Companies Act did not automati - 1 
cally transfer contracts of personal service which are in their ; 
nature incapable of being transferred, and that a contract of f 
service did not therefore exist between the Appellant Nokesj 
and the Respondent Company. /* 

Custom. Oral evidence may be admitted to prove, in 
regard to the terms of service, a custom which, not being 
repugnant to nor excluded by the coirtract, is so general that 
the contract must be taken to have reference thereto,* The 
well-settled rule concerning 'custom' or 'usage' in this class 
of' contract was authoritatively stated in a modern case in 
India thus; “Usage is proved by the oral evidence of 
persons w^ho become cognizant of its existence by reason of 
their occupation in the particular trade or business, and the 


I- Vide p- 100 post. 

2. Companies Act IQ29 sec, 154. 
3- Im^l 3. All e;R, 549 , 

4. M. V. Stoke upon Trent {In- 


habiiants), (1843) 5 Q.B. 303 ; 

Devonald v. Rosser Sons, [1906] 
2 K,B. 728 C.A, 
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evidence establishing custom or usage must be clear, c... 
vincing, and consistent; and to prove a usage in a pai'ticular 
trade it must be shown that the usage is consistent and 
reasonable, and was universally acquiesced in, and that 
everybody acknowledged it in the trade and knew of it or 
might know of it if he took the pains to enquire.”' In 
construing a contract of service the usage prevailing in sister 
institutions may be taken into consideration.* 


rUPLIED TERMS 

The trend of modern decisions as to contracts of service 
has been markedly in the direction of developing and 
applying a certain doctrine which might conveniently be 
styled the doctrine of ‘implied terms’. In the case of the 
Master, that would seem the only way of reconciling what 
the books sometimes refer to as the Common Law duties 
of Master to Man with the general law of contract. Modern 
legislation as well in India as in England has steadily in¬ 
creased the obligations of an employer for the safety of his 
work-people; but none of this legislation purports to take 
away these Common Law obligations. It is submitted that 
all such notions are, from the jurisprudential point of view, 
best treated as arising from the doctrine of implied terms. 
The origin and extent of the doctrine and of its applicability 
to contracts of service in India will now be explained. 

As already shown earlier in this treatise, under the 
general law of contract purely circumstantial evidence may 
be sufficient from which to infer a contract as subsisting 
between the alleged parties. And the court may further 
consider what, by necessary implication, the terms agreed 
upon must have been. By 'necessary' in such a context, 
is meant that without which there could be no efficacy in 
the agreement come to. 

Naturally, then, the doctrine may be equally availed of 
where a contract is evidenced by writing if, upon the above 

1. Wittef^aher v. Galstaun, held the usage prevailing in the 
^917) 44 1918 educatiDiial world regarfling the age 

‘ f L - which school-teachers are allow- 

Ghuakamarn v. McLaurin ed to continue in !Jervicc, must be 
High bchool, A,l.K. 1941 Mad, deemed part of the contract. 

788 where a Kench of that Court 
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ItrMciple, a term needs to be implied because the writing 
itself in regard to the pai'ticular matter is silent. 

The doctrine, however, is not to be resorted to for the 
purpose of reading into a contract just anything which, 
though useful, the parties might have, but have not, thought 
of. On the contrary, the basis of the doctrine is the pre¬ 
sumption that what is to be implied was all along at least 
intended by the parties, because without an agreement 
upon the terms so to be introduced the contract itself would 
not be workable. 

Terms amoimting to Warranties. An authoritative exposi¬ 
tion of the artifice whereby stipulations with the above 
objects may be implied, is to be found in a passage occur¬ 
ring in the judgment of Bowen LJ. in The Moorcock, (1889) 
14 P.D. 64 at 68. This is still the locus classicus. That 
passage reads as follows: — 

“Now an implied warranty,* or, as it is called a 
covenant in law as distinguished from an express contract 
or an express warranty, really is in all cases founded upon 
the presumed intention of the parties, and upon reason. 
The implication which the law draws from what must 
obviously have been the intention of the parties, the law 
draws with the object of giving efficacy to the transaction 
and preventing such a failure of consideration as cannot 
have been wiffiin the contemplation by either side; and I 
believe, if one were to take all the cases, and they are 
many, of implied warranties or covenants in law, it will 
be found that in all of them the law is raising an implication 
from the presumed intention of the parties with the object 
of giving to the transaction such efficacy as both parties 
must have intended that at all events it should have." 

This passage has been frequently cited with approval® 
and has never been dissented from. 

Passing from theory to examples of the practical working 
out of tlie doctrine whereby contracts of personal service 
are generally held to contain implied terms, and to instances 
where, in the particular circumstances, a term or terms will 


1, The verb Ho warrant' and 
the substantive 'warranty' are 
allied to the notion of 'gnaranteeH 
This is so by virtue of their com¬ 
mon French ancestor. Colloquially* 
the expression 'T guarantee that so 
and so is the fact", is the equiva¬ 
lent of the 17th and rSth century 


common phrase, 'T warrant you". 
For our purpose in the above con¬ 
text warranty represents a stipula¬ 
tion depending on an express or 
implied assertion of a fact. 

2. Notably by Lord Esher M. H. 
in Hainlyn ^ Co, v. Wood 6* Co., 
[1S91] z Q.B. 4S8, 4QI. 
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»e implied in order to make the contract work, we shall 
find such terms to include among others the following, name¬ 
ly; Competence, Obedience, Fidelity, Measures of Protection 
for the servant, Reasonable Notice, Accounting, Indemnity 
and Re-imbursement. 

Competence. Colloquially the wordsr 'capacity" and 
'competence' are often used as interchangeables. And even 
lawyers are found sometimes Jo use both words somewhat 
ambiguously. But in our law of contract the word ‘capa¬ 
city’ is almost a Term of Art, signifying the existence of 
the requisite conditions wliich alone enable a person validly 
to contract. But capacity to contract is something quite 
different from ability to perform. And it is in the latter 
sense that in the present chapter we shall use the word 
'competence'. 

It is well settled that there is always an implied 
representation or warranty on the part of a person taking 
service with another that he is able to perform the service 
required of him; and tiiat when a skilled labourer, artisan, 
or artist is employed, there is an implied warranty on his 
part that he is reasonably competent for the task he under¬ 
takes, (See Earmer v. Cornelius, 5 C.E.N.S. 236). In 
that case Willis J, observed "It may be that if there is no 
general and no particular representation of ability and skill 
the workman undertakes no responsibility. And if a gentle¬ 
man, for example, should employ a man, who is known to 
have never done anything but sweep a crossing, to clean 
or mend his watch, the employer would probably be held 
to have incurred all risks himself". In MacGilHvray v. The 
Joka Assam Tea Co., I.L.R. 2 Cal, 33, the old English 
authorities including Earmer v. Cornelius (supra) were 
considered and applied. In Ramaswamy Aiyar v. Madras 
Times Printing & Publishing Co. Ld., A.LR. igi8 Mad. 
1257, it was held that there was no material difference 
between a servant who will not, and one who cannot, 
perform tlie duty for which he is employed. In that 
case Earmer v. Cornelius, (supra)', Jenkins v. Battams, 
(1865) 15 C.B. 168; Shain v Arnot, (2 Stark 256) w'ere 
followed. 

It being well settled that a servant may be dismissed for 
incompetence, such a ground of dismissal W'ould be un¬ 
tenable but for the implied warranty on the part of a person 
offering his services to another, that he has, to a reasonable 
extent, the requisite ability. 
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^'^''The degree of competence as to which a warranty on the 
part of the servant will be implied in any particular contract, 
must depend upon all the surrounding circumstances, 
including such expressed terms as the parties may have 
agreed upon. The subject of Competence will be further 
explored hereinafter when we are examining the right of a 
master to determine a contract of service by dismissing th^i 
man.‘ 

It must not be forgotten, however, that the ambit of the 
word 'ability' in the foregoing context includes a reasonable 
degree of physical fitness. 

Obedience. It was said in Middleton v. Playfair, A.LR. 
1925 Cal. 87 that the relation of Master and Servant 
implied obedience, submission, and respect on the part of the 
servant; and the judgment went on to say that the master, 
by necessary implication had, under a contract of personal 
service, the duty of protection^ and of the exercise of gentle¬ 
ness and moderation in his bearing towards his servants. 

The duty of obedience extends no further than to the law¬ 
ful commands of the master. Orders which expose a servant 
to disease or to any other danger to his person which he 
has not expressly or by necessary implication from the 
character of his employment undertaken to run, would not 
be in the category of lawful commands. So far back as 
Priestly V. Fowler, (1837) 7 L.J. Ex. 42 it was held that the 
servant is not required by any implied term in his contract 
to risk his own safety in the service of the master, and thus 
he may lawfully decline to obey any order which he 
reasonably apprehends might involve injuiy to himself. In 
another bank case, The Ottoman Bank v. Chakarian, [1930] 
A.C. 277, the Defendant had been employed by the Bank 
at their branch at Aidin. The 'Young Turks"* under Kemal 
Pasha, had captured him and sentenced him to death after 
the fall of this town. He was, however, able to escape and 
make his way to Smyrna. The Bank required him to go 
to its branch at Constantinople, which was then in a much 
disturbed condition. He declined, on tlie ground of 
pemonal danger to him if he fell into the hands of the 
Kemalites for a second time. He was then dismissed for 
disobedience. It transpired in evidence during his suit for 


I* As to which see Ch. VI post, 
2, The subject of protection will 
be found specifically dealt with in 
Ch, V post. 


3, The extreme Nationalists who 
had been responsible for the revo¬ 
lution of 191X. 
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damages against the Bank that he had expressed himself 
willing to serve outside, but not inside, Turkey. It was 
held by thfe Privy Council that as the Bank had branches 
outside Turkey, and as the servant had expressed his 
willingness to serve outside Turkey, the contract had not 
become imposible of performance; and the dismissal of the 
Plaintiif was wrongful, since tlie command given was in the 
circumstances not a lawful command in that it called upon 
the servant to expose himself to unnecessary risk of personal 
danger. In Bouzourou v. Ottoman Bank, [1930] A.C. 371 
(P.C.) the decision went the other way, it being held that 
the Plaintiff not showing that compliance with the order 
would involve him in personal danger, the order itself being 
lawful, his refusal to obey it jusbfied his dismissal. The 
English case Turner v. Mason, {infra) was approved. 

The degree of obedience which is to be implied in a con¬ 
tract of personal services is well illustrated by the seemingly 
hard case of Turner v. Mason, (1845) 14 M & W 112. There, 
a dorhestic servant asked leave to absent herself for one 
night in order to see her mother, who was allegedly in a 
dying condition. Such leave was refused. Nevertheless 
the servant did absent herself for one night and, on her 
return, was summarily dismissed. Her action for damages 
as for a wpngful dismissal failed, Alderson B. holding that 
she had disobeyed a lawful order and the servant’s moral 
obligation to her mother was not sufficient to excuse her 
from performing her legal obligation. The general law of 
the matter was thus laid down by the learned Baron. “The 
general rule is obedience. The master is the judge of the 
circumstances under which the servant’s services are 
required, subject to this, that he is to' give only lawful 
commands. Otherwise lawful commands may yet-,’’ he 
said, “be properly disobeyed, where obedience would lead 
the servant in good faith to apprehend danger to life or 
person trom^the master himself, or where from an infectious 
disorder raging in the house the servant might properly feel 
bound to leave it in order to avoid infection.’’ 

Pidelity. “A servant’’, it has been.said, “while engaged 
in the service of his master has no right to do any act which 
may injure his master’s, trade or undermine his business,’’ 
{Per .Lord Kenyon in Nicholv. Martyn; (1799) 2 Esp. 732.) 

The doctrine of fidelity was expressly upheld as an 
implied term in all contracts of service m. 'Moyil Kotta 
Kunehunni Nair v. Subramaman Pattar, {'1909) 33 Mad. 
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162^ In that case the doctiine was expressed negatively by 
saying that in every contract of service there is an implied 
condition that if the service be not faithfully performed the 
employer is entitled to put an end to it. The doctrine has 
been restated in several modern cases in England notably 
m Hivac Ltd, v. Park Royal Ltd.. [1946] i All E.R. 350 
C,A, at 353. But perhaps the most instructive of all the 
recent cases in England arose out of a Petition of Right 
reported as Rot Reading. [t 949 ] 2 All E.R. 68 C.A. In 
the judgment of Asquith L.J., at page 70 of tliat report, 
it is stated that "a fiduciary relation exists between employer 
and emplo5^ed (a) whenever the former entrusts the latter 
with property, tangible or intangible e.g,, confidential 
information, and relies upon the other to deal with such 
property for Uie benefit of the employer, or for purposes 
authorised by him, and not otherwise,—see, for example, 
Shallcross v. Oldham, (1862} 2 John & H 609 = 5 L*I'* ^24 
and A-G v. Goddard. (1929) 98 L.J.K.B. 743; (b) when¬ 
ever the employer entrusts the employee with a task to be 
performed e.g., the negotiation of a contract, and relies on 
the servant or agent to procure the best terms available. 
Listen). Stubbs, (1890) 45 Ch. D. i and Powell & Thomas 
V. Jones & Co., [1905] i K.B. ii." Bell v. Lever Brothers 
Ld., [1932] A.C. 161 is the leading authority for the proposi¬ 
tion that there is no implied duty imposed on a servant 
either to give information which would incriminate himself 
or to report wrong doing in a fellow servant save in cases 
where a fiduciary relationship subsists between him and his 
master. 

Confidential Information. It may not, however, be 
recognised by the general reader that fidelity in a servant 
imports the duty of treating as confidential ail matters 
intimately connected with his master's business which would 
not come to his knowledge save by reason of his employ¬ 
ment. This duty subsists even after the contract between 
them shall have determined; and, in the context alluded to, 
the method of determination is irrelevant. Thus in Merry- 
weather v. Moore. [1892] 2 Ch. 518, the material facts were 
that the .Defendant had been apprenticed to the Plaintiff 
firm, and after serving his apprenticeship was employed 
as one of the firm's draughtsmen. His employers were 
well-known manufacturers of fire-engines. After leaving 
the firm the Defendant obtained employment with a 
company which shortly afterwards under a new name 
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commenced the business of fire-engine makers trading as 
“The Fire Appliances Company'’. Evidence was given 
to the effect tliat two days before leaving the Plaintiffs' 
service, the Defendant, without their knowledge or autho¬ 
rity, had compiled a table of dimensions of the various types 
of fire-engines made by the Plaintiffs which the latter alleged 
were among their trade secrets; and the Plaintiffs stated 
their belief that this compilation had been made for the 
purpose of being communicated to the firm's trade rivals 
and particularly to the Fire Appliances Company, who had 
■shortly afterwards exhibited in tlieir show-room a fire- 
engine of the same dimensions as shown in the table which 
was in the Defendant’s possession. Founding on a formi¬ 
dable chain of authorities culminating in North J.'s judg¬ 
ment in Pollard v. Photographic Co.. 40 Ch. D. 345, 354, 
Kekewich J. granted an interlocutory injunction restraining 
the defendant from publishing or communicating to any 
person the document alluded to, or any part of the contents 
thereof. The passage in Pollard’& case on which the learned 
judge relied is as follows: — 

“It is quite clear that independently of any question 
as to the right at law, the Court of Chancery always had 
original and independent jurisdiction to prevent what that 
court considered and treated as a wrong, whether arising 
from a violation of an unquestionable right or from breach 
of contract or confidence.” 

The reader will remember that after 1874 the fusion of 
Law and Equity enabled all Divisions of the new High 
Court in England to dispose of cases upon equitable 
principles whenever the facts disclosed a situation in which 
the old Court of Chancery would have granted an 
injunction. 

In National Telephone Co. Lid. v . Anand, (1896) 40 Sol. 
J., 741 the Defendant had been in the employ of the Plaintiff 
Company for some little time, and had been dismissed. 
Considering himself aggrieved he wrote various threaten¬ 
ing letters, as indeed he had done before dismissal. In the 
course of his employment he had come to know that the 
Company in certain instances had agi'eed to pay rent to 
owners of house-property for the passage of wires over 
premises belonging to them. It would seem that the Com¬ 
pany did not pay or offer to pay the same or any rent in 
some instances. After leaving the Company’s service the 
Plaintiff, purporting to write as the agent first of a Mr. 
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and then of a Mrs. Mansfield demanded on their 
. half agreements to pay rent at the: same rate as the Com- 
pany was paying to other persons he named in the relative 
letters. In both letters he purported to give notice to the 
Company that if his demands were not met within the time 
he chose to specify the Company's wires would be cut. 

Chittj' J. , in grantiiig an injunction against the Defendant, 
observed, la.w is that a person in tho employineiit of 

another can make use of any information he obtains except 
simh as is confidential.” The Defendant had made no 
affidavit as to the facts; and the Company's allegation that 
his knowledge of the rentals paid by it to the persons he 
named could only have been obtained by the Defendant in 
the special circumstances of his employment thus remained 
unrefuted. 

Accounting. It follows from the implied term discussed 
above tliat it is ffie duty of the servant or agent to account 
to his employer in respect of all monies or property received 
by him either from his master or from anyone else on the 
latter s behalf: Btddle v. Bond, (1865) 34 L.J., Q.B. 1^7. 
That case is also one of the earlier authorities for tihe web- 
settled rule that he must account for and hand over to his 
emgoyer any profit or earnings directly or indirectly made 
1^ the course of or in connection with his employment. 

decided the classical case of Bosion Dee* 
Sea Ftshtng S’ Ice Co. v. Ansell, 39 Ch. D. 330. The 
material facts were that Ansell was the Managing Director 
of me Plaintiif Company. Ife was also a shareholder in 
another ice-producing concern, from which he obtained a 
special bonus payable to consuming members. He obtained 
this bonus m respect of contracts between the two companies 

fu^6 Company of which he was 
the Mana^ng Director, namely the Boston Deep Sea Fishin'^ 
Co., could recover from him all these bonuses. 

In ffie last-named case Bowen L.J., in ffie Court of 
Appeal, had held that the employer could recover this 
money either as 'money had and receiver’, or as an 
equitable debt'. 

The applicability of this doctrine to a curious state of 
facts was fully exposed in the now classical decision 
commonly referred to as Reading’s case* (reported as Re • 
Reading, [1949] 2 All E.R. 68 C.A.). It is to be collected 


1.^ MentioBed in another con¬ 
nection on p. 79 ante, and dis- 

6 


eusvsed in deinil on pp. 82 et sea 
post. ^ 
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judgments in tliat case that when a 
' a breach of duty, damnifies* his master or 
prindpJ’^the latter can recover in an ordinary action for 
breach of contract for any loss he has actually suffered, 
but there? is a well-established class of case in which he can 
so recover whether or not he has suffered any detriment m 
fact. These are cases in which a servant or agent has 
realised a secret profit, commission or bribe, in the course 
of his employment, and the amount recoverable is a sum 
equal to such profit. In most of these cases it had been 
assumed that a master or principal to succeed must prove 
that a 'fiduciary relation’ existed between himself and tlae 
servant or agent (as the case might be), and that the latter 
acted in breach of that relation. But the term ‘fiduciary 
relation’ in this connection is used in a somewhat loose, or, 
at all events, in a very wide sense. When a servant^ or 
agent acts in the manner alluded to he is bringing his duty 
to his employer and his own interest into conflict, in dero¬ 
gation of the fiduciary bond, and cannot be heard to say 
that duty had prevailed and tliat his master or pnncipal 
had suffered no loss. The employer, if a Plaintiff in such 
a case, whether actually harmed or scatheless, is conclusive-, 
ly presumed not only to be damnified, but to have been 
damnified to an extent measured by the amount of the 
secret profit received by the Defendant. This amount the 
Plaintiff can recover either as ‘money had and received to 
his use' or as an ‘equitable debt’. The doctrine so exposed 
as giving the Plaintiff this right to recover back has, in 
modern times, been referred to as that of unjust enneh- 

inent'. . . t-, j- 

The facts in Readmg's case are instructive, heading, 
at fhe material time, was a Sergeant in the: Ro}^! Army 
Medical Corps and was stationed in Cairo during the war 
of T939-45. He had used his rank and ^sition to get 
certain lorries or trucks containing goods belonging to a 
private person through Cairo without their being subjected 
to any inspection by the Egyptian Police who, by reason 
of the presence of this British non-commissioned officer on 
the seat beside the driver, assumed the vehicle to be carry¬ 
ing British Army Stores. In tliis way and by this method 
Reading earned large sums as bribes from the private party 
concerned. On a raid of his flat in Cairo and on inspection 
of his banking account in that city, he was found to be in 

I, The word damnify means injure. 
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'v^^fes 4 sion of £13,000 which he admitted was the balance 
■" of monies obtained by him in the foregoing manner. The 
Crown having confiscated that sum, Reading sued by 
Petition of Right to recover it on the basis of its being money 
'‘had and received" by the Crown "to his use". Denning 
J. dismissed the Petition. The Court of Appeal (Tucker 
Asquith and ^Singleton L.JJ.) held him, by reason of tire 
use of his uniform and rank as a servant of the Crown, to 
have been within the aforesaid doctrine as arising from 
the fiduciary relation which existed between liimself and 
the Crow'n as his employer, and that in his capacity as such 
a servant, he had abused the relationship, and the Grown 
was entitled to recover any profit he had, in so doing, made, 
the appeal was dismissed. In the course of their judgment 
fteir lordships observed tiiat they were not to be taken as 
holding that if a fiduciafy relation were absent, a servant 
would necessariK^ be able to retain monies so secured 

Protection of Servant. Although, as we shall see here- 
after in a later Volume, India, through her Factories Acts, 
has started on the road to enforce upon employers certain 
specific obligations towards the protection of their workr 
people, that legislation compared to what has developed 
elsewhere in the modem world is in but an embryonic stie. 
in England an insistence on the Common Law duties of 
masters in the domain of protection is more noticeable to¬ 
day than in the immediate past. 

The master's duty to protect his servant is the subject- 
matter of some two implied terms which the English 
Common Law imports into every contract of service. Bv 
the first of these there is created a duty in the employer to 
provide a reasonably safe place for the servant to work in; 
and by the second is created an obligation to provide what 
IS ca led a safe system of working'. These obligations 
are m theory separate, but in practice are often seen to 
overlap. The extent of the first-named duly arising bv 
necessary implication may be illustrated by a modern 
English c^e Davidson v. Handley Page Ltd,, [1045] i All 
E.R. 235 C.A. the facts of which are unusual. In that case 
the protection' was held to extend to acts not done directly 
paster, but neyerthelep to be regarded as reasonably 
incidental to^ the day s working on the master's premises, 
in Lavmson s case a servant, while washing up a tea-cup 
01 hei own use during the working day, slipped upon a 
jomewhat slimy duck-board below the sink she was using. 
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She was allowed to recover damages against the Defend 
company, the Court holding that what had talcen place 
was something iu the course her employment, and e 
facts were held to fall within the principle accepted by 
House of Lords as sound m Willsons & Clyde (:oal Go. La. 
i;. English, [1937] 3 628 = [1938] f^ 

classical opinion in the last-named case was dehvered y 
lord Wright. The principal matter of law to which he 
was giving expression concerned the Common Law duty 
imposed on a ma.ster to provide a sound system of wo^g- 
"I think,” said Lord Wright, ‘'the whole course of autho¬ 
rity consistently recognises a duty which rests on the 
employer to take reasonable care for the safety of his 
workmen. The obligation is ttiree-fold, 
speech Lord Wright had described that threefold obligation 
as consisting in “the provision of a competent staff of men, 
adequate material, and a proper system includmg effective 

think it well to emphasize^ this teaching as directed 
not to anything laid down by legislative enactment such^af 
by Factories Acts, but to a Common Law duty arising uy 
nLessary implication, that is to say by a term to be implied 
in order to give efficacy to a contract be^^een master and 
man, So far as the present writers are able to judge from 
a perusal of the relative case-law in India and in the hgnt 
of their own observation of working condihons in tnis 
country, there seems to have been very lithe attention, 
public or forensic, paid to tlie foregoing implied term. 

^ The insistence of the courts in England on the Common 
Law duty of a master to take reasonable c^e that tus 
servant be not exposed to unnecessary risk, and mat where 
the servant is exposed to danger to the knowledge of the 
master, the former is entitled to all reasonable precautions 
to minimize that danger, was authorit^vely laid down y 
Lord Cranworth in the early case of BartonshiU Coal Co. 
V. Reid, (1858) 3 Macq. 266, in these words; When a 
master employs his servant in a work of danger he is bound 
to exercise due care in order to tackle ana 

niachinery in a safe and proper condition, so as to protect 
the servant against unnecessary risk. 

In 1891 the House of Lords decided a case of far-reaching 
importance in regard to this Common Law duty This was 
SmUk V. Baker S- Sons. [1891] A.C. 325. is ^uite 
clear,” obsei'ved Lord Herschell in delivering his opinion 
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■'m-¥Lat case, “that the contract between employer and em¬ 
ployed involves on the part of the former tfie duty of taking 
reasonable care to provide proper appliances and to main¬ 
tain them in a proper condition and so to cari^ on his 
operations as not to subject those employed by him to un- 
necessaiy risk. ’' In so saying Lord Herschell is Seating the 
existence of this Common Law duty as an implied term in 
every contract of service. Lord Watson’s opinion in the 
same case distinguished the effect of employment upon 
something intrinsically dangerous from work which contains 
no obvious element of peril. He does so in these words: 
“There are many kinds of work in which .danger is neces¬ 
sarily inherent, where precautions such as would insure 
safety to the workman are either impossible or would only 
be obtainable at an expense altogether incommensurate with 
the end to be accomplished. In all such cases the workman 
must rely upon his own nerve and skill; and in the absence 
of any express stipulation to the contrary, tl\e r^k is held 
to be with him and not witli the employer. On the other 
hand, there are cases in which the work is not intrinsically 
dangerous, but is rendered dangerous by some defect which 
it was the duty of the master to remedy," 

The broad principle was thus stated at the turn of the 
present century in Bond v. Wilson & Sons, (1908) 24 T.L.R. 
238: “The master does not warrant the safety of his servant, 
he is only bound to take reasonable precautions to protect 
the servant against accident." Indeed so far back as 1887 
Bowen L.J., in the leading case of Thomas v. Quartermaine, 
(1887) 18 Q.B.D. 685 called attention to the doctrine that 
by entering into a contract of service a servant takes upon 
himself the 'ordinary risks’ incidental to such business as is 
carried on in the same place where he works. From this 
notion was ultimately formulated—though the term 
appeared much earlier—the doctrine of 'Common Employ¬ 
ment." In Paris v. Stepney Borough Council, [1949] 2 All 
E.R. 843 C.A. the Plaintiff was a workman who at the 
material time had the use of but one eye. He so injured 
his other eye while working in his employer's garage that 
he became totally blind. It was contended for him that in 
such circumstances it fell within the Common Law duty of 
his employee to provide him with goggles. This contention 
was accepted as sound by a majority when the case was 


I, As to -which see pp, 93 et seq post. 
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finally argued before the House of Lords. [1951] i 
E.R. 42 which restored the judgment of Lyriskey J., by 
which the Plaintiff had been awarded £5,250 and costs. 

The principle by which a master is regarded as responsible 
for seeing that his servant has a reasonably safe place to 
work in, does not apply to work on premises of which the 
master is not the occupier. In such a case it is the owner 
or occupier of those premises who will be liable to the 
servant (as to any other person lawfully there) for injury 
caused by something which to his knowledge w'as dangerous. 
Taylor v. Sims S' Sims, [1942] 2 A .11 E.R. 375 well illustrates 
the working out of these principles. In'that case, the 
Plaintiff was a workman employed by the Defendants who 
were contractors. The Defendants, under orders from a 
local Borough Council, were repairing certain houses-which 
had suffered damage by enemy action. It was found as a 
fact by the trial judge that the Defendants did make an 
examination of the floor which ultimately gave way, and 
it appeared to them to be safe. Nevertheless, on an occasion 
when the Plaintiff was crossing it, the floor collapsed and 
in consequence he sustained injury. It wa.s held that his 
employers were not liable, and that inasmuch as he conti¬ 
nued to W'ork in the premises despite its damaged condition 
he must be held to have been aware of the risks involved 
and therefore the maxim volenti non fit injuria^ applied. 

It is, however, now well-settled law, at any rate since the 
decision of the Privy Council in Toronto Power Co, Let. v. 
Paskwan, [1915] A.C. 734, that a master is not bound at 
onOe to adopt all the latest improvements and appliances. 

It is a question of fact in each case whether in the circums¬ 
tances it was a want of reasonable care not to have adopted 
them. And here we may note that flae expression ‘in the 
circumstances' may import customary usage in the Trade 
or other employment as forming the background of the case. 

A servant may show that his employer had failed to take 
some precaution which a well-established custom or usage 
indicated as reasonable. And in such a case neglect on the 
part of the master to do wha.t was generally thought reason¬ 
able, would entitle an injured servant to damages. There 
are many cases in the books which illustrate this principle.® 

I. 'No injury to one who hnow- 2. See Murphy y, Phillips 
ingly puts himself in the way of (1876) 35 L.T, 477 and the Irish 
it': a principle as old as the Eoman case of Hanrahan v, Ardnamult * 
Digest. Stmmhip Co., 22 L.K. Ir. 55, 
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If interest, as exposing the force of the Common Law 
uty to provide a safe system of working, is the recent case 
Gi BarcocU v. Brighton Corpn,, [1949] i All E.R. 251, in 
which the law, as laid down in Smith v. Baveystock & Co., 
[1945] I All E.R. 531, was applied. The material facts 
were Aat something in the nature of a safe system of carry¬ 
ing out tests on switch-boards had been evolved by the 
Defendants and made the subject of a circular letter. But, 
in fact, the system as prescribed had been in practice largely 
neglected. The Plaintiff had been promoted by the 
Defendants from a low-grade mechanic to a Fitter and at 
the material time was working as an assistant to one of the 
Defendant's skilled electricians. From the latter, the Plain¬ 
tiff, who had received no special training or tuition, had 
learned a method of testing switch-boards which, though 
more dangerous, was, at the same time, more expeditious 
than that so laid down but which, as it was found, had 
been neglected for a considerable period. When working 
by the only method he had thus learned, and without any 
supervision at the moment, the Plaintiff was injured. He 
succeeded in his action again.st his employers on a finding 
that the Defendants were in breach of their Common Law 
duty to provide a safe system of working. It was held in 
their favour that they were not in breach of any statutory 
duty. It was further held that as they had never properly 
instructed the Plaintiff, and as the latter had seen his 
superiors in the Defendant's service carrying out such tests 
precisely in the wa>| which he had done, t!ie Plaintiff Wfus 
not guilty of contributory negligence. He was awarded 
substantial damages. A_ similar result had attended a suit 
by a workman in Franklin v. Gramophone Co, Ld,, [1948] 

1 All E.R. 353. ^ 

Lord Herschell's dictum in Smith v. Baker, quoted above 
was applied by the Court of Appeal to the facts disclosed in 
Williams v. Birmingham Battery and Metal Co., [1899] 

2 Q.B. 338. There, an employee was at work upon a 
tramway belonging to the Company and within its premises. 
This tramway was elevated some eleven feet from the 
ground. No ladder or other special means was provided 
by the Defendants to enable their workmen to ascend to or 
descend from the tramway. It appeared that the workmen 
usually clambered up and down at a spot near the end of 
the tramway. This they did by means of an iron spike 

1 . P- B4 mite. 
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hammered into a wall and an iron bar which was attached 
to the tramway itself. One of ttie workmen, a man 6o 
years old, was afraid to use this method and adopted another 
which involved standing on the wall and jumping on to a 
heap of iron ore. He slipped on the wall, fell backwards into 
a metal bin and was killed. His widow sued the Company 
under the Fatal Accidents Act, 1846, commonly called Lord 
Campbell's Act. The trial judge, Darling J., left a number 
of questions to the jury the first two of which were as 
follows: — 

(i) Did the Defendants exercise due care to have 
the tramway in a safe and proper condition so as to 
protect their servants working upon it against unnecessary 
risks ? 

This the jury answered in the negative. 

(ii) Was it dangerous to descend from the tramway 
without the means of a ladder ? 

The jury's answer to this question was 'Yes', 

Yet Darling J. gave judgment for the Compay. The 
widow appealed. 

Upon these findings a strong Court of Appeal considered 
that tlie verdict should have been entered for the Plaintiff; 
and they allowed the widow's appeal accordingly. 

The limits of the Common Law obligation to provide a 
safe system of working were carefully considered by the 
Court of Appeal in England in Speed v. Thomas Swift <9 
Co. Ltd,, [1943] I All E.R. 539. In that case the Com¬ 
pany had employed Speed in assisting in the discharge of 
cargo from a ship. On the ship itself a starboard rail had 
been broken. And this broken rail had neither been remov¬ 
ed nor any protection provided against it prior'to or during 
the operation of discharging cargo. At the material time 
one of the winches was out of order and the chance of injuiy 
from these circumstances was increased by a lot of dunnage* 
lying on the deck nearby. Speed was working in a barge 
or lighter alongside and into which cargo was being dis¬ 
charged. He was injured either by the broken rail or some 
part of the cargo that was being hoisted oifi: falling upon 
him. The facts disclosed pointed to some lack of intelligent 
working on the part of several members of the ship's crew, 


I. Material supplied by the 
carrier by sea for the purpose of 


protecting deck-cargo from damage parcels of 
by sea-water and when similarly below deck 


made available against risk of iri" 
jury by contact between variouii 
cargo when stowed 
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not directly, contributing to the 
making some accident of the kind 
possible. On a careful analysis of the evidence, and applying 
the principle of searching for the cause of the accident, Lord 
Grene M.R. reached the conclusion that it was the failure to 
remove or protect the broken rail which rendered the system 
of working in the discharge of this cargo an unsafe system. 
The Master of the Rolls gave it as his opinion tliat the duty of 
providing a safe system must be considered, not generally, 
but in relation to the particular circumstances of each job; 
and that in the case before them those circumstances were 
such as called for the removal or the protection of the broken 
rail. "What exactly is meant by ‘a safe system of working' 
has never, so fax as I know been precisely defined. The 
provision of such a system,” went on the Master of the 
Rolls, “falls within the master’s province of duty: if he 
delegates it, he remains responsible for any inadequacy in 
the system, just as much as if he had personally 
provided it, and he cannot excuse himself by sajing 
that he had good grounds for relying on the competence 
of the person to whom he delegated the duty.” The 
Master of die Rolls then cited what he described as 
"the nearest approach” to the definition of 'system' as 
contained in the judgment of tiie Lord Justice Clerk when 
Wilson & Clyde Co<d Co. Ltd. v. English, [1936] S.C. 883 
was in the Court of Session in Scotland. The passage cited 
reads as follows: — 

"What is system and what falls short of system may 
be difficult to define, and it may be often far from easy to 
say on which side of the line a particular case falls, but, 
broadly stated, the distinction is between the general and 
the particular, between the practice and method adopted in 
caxiying on the master’s business of which the master is 
presumed to be aware and the insufficiency of which he can 
guard against, and isolated or day to day acts of the servant 
of which the master is not presumed to be aware and which 
he cannot guard against; in short, it is the distinction 
between what is permanent or continuous on the one hand 
and what is merely casual and emerges in the day’s work 
on the other hand. This distinction, as bearing on the 
master's liability, however difficult it may be to define, has 
been uniformly recognised in the practice of the Scottish 
Courts.” 

Lord Simon L.C., in a case before the House of Lords 



in some sense, il 
accident: at any rate 
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m which Speed’s case was examined’ regarded it as am 
illustration of the doctrine of safe working which should not 
be extended.’ 

We shall see hereafter the degree to which modern legis¬ 
lation, particularly by the Indian Factories Act 1948, has 
enlarged the obligations of those who own factories to make 
provision for the safety of their work-people,® But an 
overwhelming majority of persons in India who are to be 
classified as servants are not employed in anytliing which 
is witliin tlie statutory defmition of a factory. ' It is tlius in 
the present writers’ submission that the duties imposed by 
Common Law and to be implied in contracts of service, are 
matters of no small importance to those who are parties to 
such contracts. 

^ It is well to note that in a number of modern cases in 
England, actions for damages by injured work-people have 
succeeded on allegations of neglect by the Defendants to 
perform some Common Law obligation so as to secure the 
Plaintiff’s safety, though the action may have failed to 
establish any breach of a cognate statutory duty. 

In cases not covered by anything in the nature of statutory 
protection, it is notorious that people of the working-class 
in India often accept service well knowing of the existence 
of dangers inherent in the particular duties they agree to 
perform. Where this is so, it nevertheless is true that these 
dangers, if increased without the servant's consent (express 
or implied), constitute a breach of an implied obligation, 
well expressed in a Calcutta decision thus: ‘It is one of the 
iitiplied stipulations of a contract of service that the employer 
will not by any act of omission or commission, add or suffer 
to be added to the employment new conditions involving 


I- Coljaf V. Coggins and GriMth 
[Liverpool) Ltd,^ [1945] x AO. E.E. 
3 ^ 6 * in which it was found that 
although the negligent fellow servant 
could not be identified# the ctrcuTn- 
stantial evidence led to the inference 
that the injury suffered by the 
PlaintiS was the result of some 
fellow servant's carelessness : and it 
was held that the doctrine of 
common employment applied and 
the Plaintifi could not recover com¬ 
pensation from the employers, 

2* The atrength of the decision 
in Speed*s case as to the common 
duty to provide a safe system was 


emphasised and the ground of it 
applied in Dyer v. Southern Bail- 
way Co., [X948] T All E.E, 

3, It has been stated on the 
autboiity of an Allahabad Xleciaion 
(E, C. Blanc he tt v. Secretary qf 
State, {1912) 13 LC, 417) that 

there is no legislation in India 
cmalogOEs to the Employers" Linbu 
lity Acts in England, Today the 
existence in India of the Workmen's 
Compensation Act (VIII of 1923) 
and the Bmpioyers' Liability Act 
(XXIV of 3938) cau^e the foregoing 
statement no longer to correspond 
with the facts. 
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_0iiiigations, dangers, or inconveniences which were not 
incident to it, and were not within the contemplation of the 
employee when he was engaged.'* Middleton v. Playfair, 
A.I,R. 1935 Cal. S7 per Mookerjee and Chotzner JJ. This 
dictum, to be correct, must be understood as if it included 
some such words as “without the employee's consent”. 
So read, it: affords an illustration of the doctrine long settled 
in the law of contract, that the terms of such an agreement 
can never be varied unilaterally. 

While a breach of the Common Law duty to provide a 
safe system of working gives rise to an action for damages 
on the part of a workman injured in consequence of such 
a breach, no penal sanctions are attracted. It is ptherwise 


under modern factory legislation both in India and in 
England, if the breach causing the injury is a breach of an 
absolute obligation—for example to provide tackle of sound 
construction. As we shall see in Volume II of this treatise, 
in the legislation alluded to the employer will be found 
subjected to penalties. It must suffice for the moment to 
reinind the reader that all penal enactments are construed 
strictly; and that where a construction can be placed 
upon a particular provision which would avoid a penalty, 
that construction must be adopted: Tuck & Sons v. Priester, 
19 Q.B.D. 638. In a recent case in England Beadsley ($■ 
ors. V. United Steel Companies Ltd., [1950] 2 All E.R. 
872 the former Ccise was noticed by Birkctt L, J,, as having 
been cited with approval by Lord Simons in London & 
Aofm Eastern Rly Co. v. Berriman, [10461 i All 
E.R. 270.* 

The facts in Beadsley's case are instructive. The work¬ 
man, who was killed as the result of a heavy mould falling 
upon him, had been hoisting it with a wrong tackle. One of 
tlie components of the tackle he chose to make use of, 
namely a chain, broke. His dependents sued his employers 
under the Fatal A.cctd$nts Act contending that tlie Company 
was in breach of its Common Law duty to provide a safe 
system of working. But they relied chiefly upon an alleged 
breach of a specific enactment namely sec. 23(1} (a) of the 
tactones Act I 937 » fhe material words of which were "No 
chain, rope, or lifting tackle shall be used unless it is of good 
construction . . . The judge of fimt instance repelled 
me suggestion that Uiere had been a breach of the master's 


I. See also the earlier case of Dyhe v. Elliot, L,E. 4 P.C. 191. 
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'Common Law duly to provide a sound system of working; 
blit he accepted the Plaintiff's contention that the master 
was in breach of the prohibition enacted in the section of 
the Factories Act cited. Whereupon the Company appealed, 
and the Plaintiffs cross-appealed as to that part of the judg¬ 
ment which went against them. Ihe Court of Appea.l held 
unanimously that the use of the tackle alluded to in the 
section must be understood as referring to use for one or 
more of the purposes for which it was intended; and that 
if a workman misused it, as the deceased had done in this 
case, the master could not be held within the mischief of 
this section which, being a penal section, must be strictly 
construed. 

That the utmost care by employers is necessary if they 
are not to be found in breach of meir Common Law duty 
to provide a safe system of working is well illustrated in a 
modern case; Clifford v. Charles H. Challen S' Sons Ltd., 
[1951] I Ail E.R. 72. A well-known disease to which 
workmen are exposed under certain conditions today is 
a skin affection known as 'dermatitis'. This can be caused 
by synthetic glue, if any such glue be allowed to fall and 
on the skin. Such glue is much used in aircraft factories 
as well as in the manufacture of radio sets and pianofortes. 
The Plaintiff contracted this disease when working in the 
last-named kind of factory, and it was found as a fact that 
in spite of a special cautionary notice issued by Government 
in 1943 about necessary precautions, the Company did not 
provide and have accessible a special protective cream or a 
sufficiency of clean water for washing hands. The Com¬ 
pany was found not guilty of any breach of the Factories _ 
Act 1937, but to be in breach of their Common Law duty to 
provide a safe system of working. In the Court of Appeal, 
Denning L.J. observed as follows:-— 

"When an employer asks his men to work with danger¬ 
ous substances, he must provide proper appliances to safe¬ 
guard them, he must set in force a proper system by which 
they use the appliances and take the necessary precautions, 
and he must do his best to see that they adhere to it. He 
must remember that men doing a routine task are often 
heedless of their own safety, and may become careless about 
taking precautions. He must therefore, by his foreman, do 
his best to keep them up to the mark and not tolerate any 
slackness. He cannot throw all the blame on them, if he 
has not shown a good example himself." 
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Cohen L. J. added a special warning in the following 
words: — 

“'Wliere an employer is making use of a dangerous 
process, .it is not enough for him to have available some¬ 
where in the factory the appliances necessary to minimise 
the danger. The system of working must be one in which 
the appliances are available at the place where they are 
needed, and the man in charge of the work should be 
responsible for seeing, so far as he can, that the worker's 
make use of the appliances provided,"^ 

The Doctrine of Common Employment. The notion under¬ 
lying what a modern judge has referred to as "that highly 
artificial and now unfashionable legal fiction known as the 
doctrine of common employment'" is a little more than a 
century old. The seed seems to have been sown in a case 
decided in 183^: Priestly v. Fowler, (1837) 7 J. Ex. 42. 
That was the case of a butcher, who had so overloaded the 
cart in wMch meat was to be carried that it broke down and 
injured his servant who was engaged in delivering the meat. 
The evidence was to the effect that the master knew of the 
overloading. The trial, as usual in England, was by jury, 
who found in favour of the injured man in an action against 
his master based on negligence. The case, however, went to 
the Court of Exchequer where Lord Abinger inchgnantly 
repelled the man's claim, giving it as his opinion that the 
action was unprecedented, and that if a master were held 
liable to his servant in such circumstances the principle of 
liability might extend in alarming directions and he set out 
a number of supposed instances. Within a few years arose 
the case of Hutchinson v. York, Newcastle and Berwick 
Rly. Co., (1850) 5 Ex. 343. ' Here for the first time there 
was some attempt to deduce a principle from Lord Abinger's 
pronouncements in Priestly v. Fowler, What was suggest¬ 
ed, and has since been accepted as the only way in which the 
doctrine could be supported as a principle of law, was to 
regard it as arising from an implied term assumed as form¬ 
ing part of every contract of service. Broadly stated, the 
implied term was said to be that a servant must be supposed 
to have envisaged and agreed to take the risk of any injury 
occasioned him from acts of carelessness or negligence on the 

1., See further discussion of thi« 2. p^r Ililbery J,, in Doftington 
topic Ch* V post as to the question v. London Passenger Transpoft 
who is ultimately responsible when Board, [1947] 2 AIL E,K. S4. 
there are two employers.' 
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of f<jllow servants; and therefore, if he meet with injury 
^ by reason of any such event, the master would not be 
answerable to him on the principle of respondeat superior. 
On the contrary, the servant—assuming the doctrine to be 
sound—would thus be within the mischief of that other 
rad-Kim volenti non fit injuria. 

In view of the decision of the House of Lords in the 
relatively recent case of Radcliffe v. Ribble Motor Services 
Idd., [1939} A.C. 315, the ratio of which, it is submitted, 
the couits in India might well subscribe to, it becomes of 
little more than historical interest to trace the English case- 
law betwen 1850 and the last-named date, since the views 
to which many judges of eminence in England gave 
expression during that period are by ho rheans uniform, 
borne have gone so far as to hold the master protected by the 
doc^ine whenever one of his servants is injured by anptlier. 

sound, the doctrine of ‘common employment* 
might well have come down to us as the doctrine of 
cominon employer'. But, gradually, the inequitable effect 
01 such an opmion began to be realised by English courts, 
and the doctrine itself consequently to be restated in term's 
more insistent not only with justice but with common 
sense For example, in Burr v. Theatre Royal, Drury Lane, 
[1Q07] I 544 Collins M.R. said, ^^the basis undei^- 
tying the doctrine of common employment in all the' cases 
appears to be that, under the circumstances, the injured 
^rson must be taken to have accepted the risks involved 
by puttmg himself in juxtaposition with other persons 
employed by the same employer, whose presence is 
incidental to the occupation in which he is engaged." But 
meanwhile, the notion of the 'occupation' to wliich the 
doctrine attached had been in one or two cases defined as 
but the common task of earning money for a common 
master. 

Imrtunaiely for an immense body of employed persons, 
such an opinion was not destined to last, or to find favour 
in the Cou^ of England and Scotland during the present 

® first emerged in the judgment 

of Sir Fmicis Jeune, P., in the maritime case of The Petrel, 
[1893] P. 330. The dispute in that case arose out of a 
collision in the estuary of the river Thames between two 
steamers the Petrel and the Cormorant, both belonging to 
owners r an acciclent referable to the negligence 
of those navigating the Petrel, The Cormorant sank, and 
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by the Master, Officers and Crew of the last-named 
vessel for loss of their effects was defended on the ground 
of 'common employment’. Sir Francis Jeune held that the 
doctrine did not apply. The passage of importance in his 
judgment reads as follows'i — 

“The consideration that the risk of injury to the one 
servant is the natural and necessary consequence of mis¬ 
conduct in the other implies that the skill and care of the 
one is of special importance to the other by reason of the 
relation between their services. Tried by this principle, 
can it be said that the safety of the Captain of one ship of 
a Company is in the ordinary and natural course of things 
dependent on the skill and care of the Captain of another 
ship of the same Company, or that injury by tlie negligence 
of one is an ordinary risk of the ser\dce of the other ? In 
some cases it might, perhaps: for example, it might if all 
the ships of the Company were in the habit of meeting 
in the same dock, and the safety of each thus became, 
in the ordinary course of things, dependent on the skill 
with which the others were navigated. But in regard to 
navigation on the high seas, or in the estuary of the Thames, 
would a Captain of one ship of the General Steam Naviga¬ 
tion Company have more reason to be interested in the skill 
of a Captain of another ship of the Company than in that of 
the Masters of the myriad other crafts, in w'hose vicinity he 
might happen to navigate ? By no reasonable supposition 
can it be imagined that he would. I think, therefore, that 
these two Captains were not in common emplojrment. ” 

The reasoning of the learned President in the passage 
cited was unanimously approved by the House of Lords in 
Radcliffe's case, the material facts of which were as follows : 
Radcliffe was a motor driver in the service of the Respon¬ 
dent Company. Similarly employed by the same Company 
was a man of the name of Jones. A number of motor 
coaches were hired from the Company on one and the same 
day by a, firm of transport agents. All these coaches weie 
to drive some tourists who had to be picked up at a caf6 in 
Liverpool, where, after stopping for a relatively short time 
to enable their passengers to view Liverpool Cathedral, they 
were to go on to New Brighton. There they would leave their 
passengers, and, having done so, would return empty to the 
Company’s garage in Bootle. Radcliffe was given no 
specific orders as to the route he was to follow on the return 
journey. The evidence showed that after leaving the 



■arclaim 



/ . 


THE LAW OF MASTER AND SERVANT 




inlersey Tunnel, there would^. be, alternative ^routes thro 
Liverpool, Radclifte took one of the recognised routes up 
William Brown Street, and in that street he pulled up for 
some reason unknown. There he alighted, and was stand¬ 
ing on the off side of his coach when Jones, who had been 
delayed in the tunnel, and after he emerged therefrom was 
deliberating which way to go, caught sight of Radcliffe's 
coach at rest. Whereupon he drove up to it, stopped behind 
it to see what Radcliffe had stopped for, and then pulled 
out in order to pass in front of it. In passing the other coach 
he contrived to crush Radcliffe so seriously as to bring 
about the latter’s death. In a suit by Radcliffe's widow, 
under the Fatal Accidents Act^ which sought to make the 
Company answerable for the negligence of its servant Jones, 
the Company set up the defence of common employment, 
Hawke J., the judge of first instance, after finding that 
the accident was wholly due to the carelessness of Jones 
and 'that there was no negligence on the part of the deceased, 
held that at the time of tibe accident tlie deceased and Jones 
were not engaged in common employment within the 
meaning of that doctrine, which therefore did not apply. 
On apfieal by the Company the Court of Appeal reversed 
the decision of Hawke J., holding that the two drivers were 
engaged in carrying out together the order of their employers 
and that the doctrine of common employment appHed. 
Mrs. Radcliffe then carried an appeal to the House of Lords. 

Sir Stafford Cripps K.C, was fortunately able, arguendo, 
to cite a passage from Lord 'Upright’s speech in 
Wilsons & Clyde Coal Co., Ltd. v. En^ish, [1938] A.C. 
57 delivered just a year earlier, to the effect that “the well- 
established, but illogical doctrine of common employment 
is certainly one not to be extended”; for the same noble 
and learned Lord was to be called upon to take part in the 
decision of the case in which Sir Stafford was appearing, 
the other members of the House present being Lord Atkin 
and Lord Macmillan. 

It became necessary in the course of reviewing the earlier 
authorities to take notice of the American case of Farwell 
V. Boston Railroad Corporation, 4 Metcalf 49: a decision of 
Shaw C.J. , in the Supreme Court of Massachusetts. That 
judgment had been spoken of by an English Lord Chan¬ 
cellor during the first half of the 19th century with marked 
admiration, as recognising, and in the fullest manner adopt¬ 
ing, the English doctrine of common employment. Lord 



IMPLIED TERMS 


97 


Atfiin who delivered 1110 first opinion in RadcUffe's case 
spoke of the judgment in the American case as follows; 
"While appreciating the vigour and literary style of this 
judgment, I venture, with respect, to think that as an ex¬ 
pression of legal principle it is far from praisewoithy. It 
proceeds on a fallacious proposition from first to last— 
namely, that the doctrine of respondeat superior only ap¬ 
plies to strangers, that it has no application to the servants 
of the employer, and that a cause of action against the 
employer can only be based on contract.” The learned 
Lord further pointed out that the Plaintiff's counsel in the 
American case expressly disclaimed putting his case upon 
the general doctrine which renders principals liable for the 
acts of their agents. Adopting the reasoning in Jeune P.'s 
judgment in The Petrel case. Lord Atkin applied it to the 
case before him, where the judge had found that the two 
drivers were proceeding independently through the streets 
of Liverpool though to the same destination. “They might,” 
he went on, "indeed would, in the course of their employ¬ 
ment meet in the same garage, and while there, be depen¬ 
dent on the skill with which each drove his vehicle. But in 
regard to^ driving in the streets of Liverpool the one was 
no more interested in the skill of the other than in that of 
the drivers of the rayraids of other vehicles in whose vicinity 
he might happen to drive." In his opinion, therefore, the 
risk of injury in the streets by a vehicle driven by a fellow 
servant in such circumstances was not one of "the natural 
risks and perils incident to_ the performance of his service.” 

Lord Macmillan’s opinion which concurred with Lord 
Atkin's was distinguished for much caustic criticism botli 
of the doctrine itself and of the dangers of allowing it to 
extend beyond what the law would regard on principle as 
a justifiable term to be implied in a contract of service. 
"Whatever validity,” said he, "these grounds may have 
possessed a hundred years ago, it is manifest that in these 
present days of large-scale industry they have no founda¬ 
tion whatever in fact. The assumed facts are nowadays a 
sheer fiction. Yet the rule of law persists, though substan¬ 
tially mitigated by legislation,^ notwithstanding that its ori¬ 
ginal ratio has long ceased to be regarded as tenable. It 
is one of the ironies of the law that the decisions . . . 
which affirmed the doctrine of common employment as part 


I- e,g.. the Workmen's Compensation Acts. 

7 


THE LAW OF MASTER AND SERVANT 


<SL 


f tlie Common Law of England should have been pro¬ 
nounced in appeals from Scotland, thereby fastening upon 
the law of Scotland a principle as distasteful as it was alien 
to Scottish jurisprudence.” . . . ”The danger/' he went on, 
“attendant on all doctrines which are founded on presump¬ 
tions, implications or fictions, originally thought to be equit¬ 
able, is that they are apt to be extended by a process of 
logical development which loses sight of their origin and 
carries them far beyond the reach of any such justification 
as they may have originally possessed. This has been the 
case with the doctrine of common employment . , 

Lord Wright, as usual, delivered a scholarly opinion in 
the course of which he reviewed not only everything cited 
at the bar, but several other cases including Coldrick v, 
Partridge Jones & Co., Ltd., [1910] A.C. 77, in which Lord 
Lorebiurn had expressed himself as follows: — 

“It is necessary in each particular case to ascertain whe¬ 
ther tile servants are fellow-labourers in the same work, 
because, although a servant may be taken to have engaged 
to encounter all risks which are incident to the service which 
he undertakes, yet he cannot be expected to anticipate those 
which may happen to him on occasions foreign to his em¬ 
ployment, Where servants, therefore, are engaged in 
different departments of duty, an injury committed by one 
servant upon the other by carelessness or negligence in the 
course of his peculiar work, is not within the exception, 
and the master’s liability attaches in that case in the same 
manner as if the injured servant stood in no such relation 
to him.” The rule as finally enunciated by Lord Wright 
amounts to this: for the doctrine of common employment 
to apply the workmen concerned must be employed in com¬ 
mon work, that is, in work which necessarily and naturally, 
or in the normal course, involves juxtaposition, local or 
causal, of the fellow employee, and exposure to die risk of 
ne^igence of the one affecting the other. 

The defence was allowed in Lancaster v. London Passen¬ 
ger Transport Board, [1946] 3 All E.R. 612 by Henn- 
Collins J., and his decision was upheld in the Court of 
Appeal [1947] 2 All E.R. 267. In that case the vehicle 
which brought about the Plaintiff's injury was what is 
called a trolley-bus, motivated by electric power derived 
from overhead wires. The injured man was employed by 
the Defendants as was the driver of the offending vehicle. 
The injured servant was on a special structure engaged in 
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one of these overhead w’ires, when by the 
^'’'^nel^gence of the trolley-bus driver, the latter vehicle 
collided with the structure on which the Plaintiff was 
standing. 

In Graham {Miller) v. Glasgow Corporationf [i 947 ] ^ ^ 
E.R. I. the evidence showed a collision between two vehicles 
which took place on a tramway. Both belonged to the local 
Coiporation, and the doctrine of common employment was 
held to apply . 

The facts in Dorrlngton’s case (referred to at the com¬ 
mencement of this section*) were that the injured servant, 
a 'bus conducti’ess, was actually off duty, and was on the 
road talking to the driver of her 'bus during what was des¬ 
cribed in the evidence as an "off" hour, when she was 
struck by another ’bus carelessly driven by another servant 
of the defendants who brought his 'bus alongside the other 
in circumstances exhibiting not only negligence on his part, 
but in breach of an important rule which prohibited moving 
a 'bus backwards without having the guidance of ils 
own conductor. Hilberry J, held, on the authority of 
Radcliffe's case, that the defence of common employment 
could not prevail in the circumstances disclosed by the 
evidence. 

Glasgow Corporation v. Neilson, [1947] 2 All E.R. 346 
(H.L.) was also the case of a 'bus conducttess who sustain¬ 
ed injury. She was, however, on duty as such when her 
'bus was run into from behind by another. The House of 
Lords considered the judgments of the House both in 
Radcliffe's case and in Graham {Miller) u, Glasgow Corpo¬ 
ration, and held the defence of common employment not to 
be available. They distinguished the case before them from 
the latter on the ground that in Graham Miller’s case the 
collision between the vehicles took place on a ttamway, and 
particularly noted that tramcars cannot swerve to avoid a 
collision as can a 'bus. Consequently such an accident as 
occurred in Graham Miller’s case was something to be 
envisaged as a risk incidental to employment as a tram 
driver or tram conductor. 

The effect of the two servants involved in an accident 
being employed at the material time on wholly dissimilar 
tasks was considered in Barrington v. Kent Rtvers Catch¬ 
ment Board, [1947] 2 All E.R. 782, when the defence of 
common employment was not allowed to prevail, and where 

Vide note on p. 93 ante. 
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the principles enunciated by Lord Wright in RadcUffe's 
case were applied, 

There is authority in England for the proposition that 
as against an infant injured by a fellow servant the defence 
of common employment may be availed of. 

It is submitted that the law must be otherwise in India, 
where an infant cannot himself make a contract, and there¬ 
fore cannot be within a doctrine depending on a supposed 
implied term in the relative contract, whereby he is con¬ 
ceived as accepting all such risks as are incidental thereto, 
and thus as consciously releasing his master from the 
latter's Common Law liability enshrined in the maxim 
respondeat superior. 

It is also well settled in England that an apprentice and 
his teacher (notwithstanding a clause in the Articles that 
the pupil will ‘serve' in some unspecified manner) are not 
in common employment, and thus the doctrine does not 
apply: Olsen v. Corry <§* Gravesend Aviation Ltd.} [1936] 
3 AIL E.R, 241. 

The Court of Session in Scotland [Kelly v. Spencer & Co., 
1949 S.C. 143) has held that where, under a Government 
scheme in force at the Port of Glasgow, the Minister of 
Transport became the employer of all dock labourers, the 
injuty of one such labourer, allotted by the ministry to a 
particular firm of stevedores, either by some labourers 
allotted to tlie same firm or by some of tlie latter's servants, 
all for the time being were in common employment, 
and, consequently that defence was available to the 
Defendants. 

It must next be pointed out that the doctrine will avail 
as a defence even to a suit by a stranger when the latter has 
been injured by voluntarily coming to the assistance of 
someone who indicts the injury upon him in the course of 
his employment: the fiction being that the volunteer who 
comes to aid a servant's job of work, and in so doing is 
injured by some negligence on the part of that servant, is 
deemed to be, during the period of his assistance, serving 
the real servant’s master. It must strike a casual reader 
that this is a very harsh doctrine when so applied. But 
that is the law. One example must suffice. In Bromiley 
V. Collins, [1936] 3 All E.R. 1061, employees of the Defen¬ 
dants had carelessly overloaded a trailer which they found 
themselves unable to move. They called for volunteers. 
The Plaintiff responded, being one of some bystanders. In 
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the trailer was Jolted, and the Plaintiff 
was injured by some iron plates falling from it. Held: (i) 
that it was already well settled that a volunteer in such a 
case cannot be in a better position than the master's ser¬ 
vants; (ii) that a stranger coming in by invitation is 
nevertheless a volunteer; and (iii) thus the doctrine of 
common employment must apply in all such cases as a 
defence. The suit was dismissed by Atkinson J., who re¬ 
lied particularly on Bass v, Hendon Urban District Council, 
(1912) 28 T.L.R. 317 and the judgment of McCardie J. in 
Heasmer v. Pickfords Ltd., (1920) 36 T.L.R. 818, regard¬ 
ing the latter as providing the answer to doubts expressed 
by Scrutton L.J. in Hayward v. Drury Lane Theatre etc., 
[1917] 2 K,B. 899. 

In the second of the Bartonshill Coal cases that against 
McGuire, (1858) 3 Macq. 300, the opinion of Lord Chelms¬ 
ford has frequently been cited for the following two 
passages; — 

(i) "A master is liable for any injury or damage done 
to the public through the negligence or unskilfulness of 
servants acting in the master's employ. The reason is, that 
every act done by the servant in the course of his duty is 
regarded as done^ by his master's orders, and consequently 
is the same as ff it were the master’s own act, according to 
the maxim, qui fadt per aliutn facit per 

{2) "Although a servant may be taken to have engaged 
to encounter all risks which are incident to the service which 
he undertakes, yet he cannot be expected to anticipate those 
which may happen to him on occasions foreign to his 
employment." 

In 1932, case of Fanton v. Denville, [1932] 2 K.B. 
309 was decided by the Court of Appeal in England, The 
facts are interesting as illustrating the implied term in a 
contract of se^ice whereby a master is held to have, a duty- 
imposed on him to provide a sound system of working and 
also because the topic of common employment was much 
agitated and was held open to the Defendants. 

The Plaintiff w'as an actor engaged by the Defendant in 
a touring cornpany. In one of the scenes of the play in 
which the Plaintiff became injured, he was required to enact 
the part of a murderer condemned to death; and it was the 
scene depicting his execution in which the accident occuiTed. 

,1. 'He who does aught by the j it Itimself.’ 

«and of another none the less does [ 
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execution was shown as on modern lines, i.e., the con- 
aed man was positioned on a scaffold with a noose about 
his neck; a trap door beneath him was to slip back or fall 
when the man, in consequence, would drop below the 
scaffold. To check the actor's fall to the extent of rendering 
it quite safe, a mattress was placed below. The question 
on the facts was whether, at the material time, the mattress 
was all that it should have been. It was held, as a fact, 
that it afforded insufficient protection. Its insufficiency 
was held to be grounded in the carelessness of one or more 
of the Defendant's servant. On the other hand, it was 
held by all the Lords Justices that the persons alluded to 
were perfectly competent, and that the master’s duty in such 
a case was limited to the appointment of persons reason¬ 
ably competent for the performance of the tasks allotted to 
them and further that the master does not warrant that 
all appliances to be used would be completely safe, but that 
he is bound to take reasonable care to see that they are 
so, and that he had performed his duty in that regard if he 
had delegated it to competent and responsible persons. It 
was lastly held that the master in the ca.se before them had 
a good defence under the doctrine of common employment, 

BlancheW& case, p. 90 inpa, was noticed in a modern 
case in India as were the two English decisions, BaHonshill 
Coal Co. V, McGuire and Fanton v. Denville', T. S' J. 
Brocklebank v. Noor Ahmode, J.L.R. [1938] i Cal. 216. 

There the material facts were that the Plaintiff-Res¬ 
pondent was a lascar, who had signed on in one of the 
appellarit's ships as a deck-hand. He fell ill, according to 
die findings of fact, when the ship was calling at Gibraltar 
in September 1933- The ship touched at several ports in 
the United States as also at the port of London before 
putting in at Avonmouth in the United Kingdom, where the 
Plainti^ was admitted to hospital as a result of medical 
examination on board, when he was diagnosed as in an 
advanced stage of ptliisis. As the crew numbered less than 
a hundred persons, the owners were not compellable by 
statute to carry a qualified medical man; ordinary ailments 
being attended to by the Chief Steward who was provided 
with some sort of medical outfit for the purpose. It was 
found as a fact that both the Master and the Chief Steward 
had been negligent in respect of the Plaintiff’s condition in 
that they did not have him medically examined between 
September 1933 ^-^id November of the same year and that 
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i'eiMaster, though he laiew of tlie man being on the sick 
list, nevertheless reported the health of the whole crew as 
satisfactory at one of the ports of call during the said period* 

The decision of tlie case by the appellate bench contains 
three points of interest. It was held firstly, that as the 
defence of common employment was never pleaded, it 
should not have been allowed to be raised on a cross-objec¬ 
tion to which one of the Defendants was not a party; 
secondly, that the Plaintiff on the one hand and the Master 
and the Chief Steward on tlie other were so dissimilarly 
conditioned in respect of their duties that the doctrine of 
common employment would not apply; moreover, since, 
at all material times the Plaintiff was not on duty at all, 
he must be deemed to have been enjoying a species of sick 
leave, and was therefore not himself 'emploj/ed' during the 
material period. It is submitted as at least doubtful whe¬ 
ther the last dictum be sound, inasmuch as the man was 
never on shore but, though on the sick list, was at all times 
amenable to the orders of the Master and might in any 
emergency have been compellable to undertake deck duties 
e.g., lowering of boats or working the pumps. 

We maj/ fittingly take leave of the English decisions by 
adverting in more detail to Ohen's case [supra). This case 
arising, as it does, from a contract of apprenticeship will 
come up for further consideration in the succeeding chapter 
of this volume. But as the defences raised therein have as 
much reference to a contract of service as to that of appren¬ 
ticeship, and as every defence known to both the said 
branches of law were taken by the two Defendants, it were 
well to consider how these fared with reference to the 
material facts. 

The Plaintiff was seventeen and a half years of age and 
was bound apprentice to the second Defendant who under¬ 
took [inter alia) for a premium of ;ijioo to teach him in all 
that he would have to know as a ground engineer. It was 
found as a fact that one Brown, to whom the teaching of 
this apprentice was largely delegated, did not include instruc¬ 
tion in a method of starting an aeroplane, so as to avoid the 
kind of accident in which the Plaintiff was injured. On the 
material date the Plaintiff was to start a 'plane which had 
been out of action and grounded for four hours. The pilot 
was himself still under training, having only had dual and 
no solo flights. The ground engineer—in this instance the 
Plaintiff—had to give certain commands on which the pilot 
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would turn on the switch. These were given in the only 
way that the Plaintifl: had been taught, They were not 
clearly understood by the pilot. Cony, who put in the 
switch without having satisfied himself that he had received 
the command 'contact'. In die result the propeller rotated 
with suddenness and violence, so injuring the Plaintift's 
forearm that it had to be amputated. 

The Plaintiff was allowed to amend his pleading in the 
course of the dial by adding an allegation that “the system 
in practice at the Defendant Company's aerodrome was in 
itself a bad system and likely to lead to accidents." 

The Defendant Corry's defence was a denial of the alleged 
negligence and a plea of contributory negligence. The 
Defendant Company relied on cl. 4(ii) of the Deed of 
Apprenticeship as exempting it from all liability. They 
also pleaded common employment between the Plaintiff, 
the Defendant Corry, and the instructor and any other 
servants of the Company. Lastly they relied on the doctrine 
volenti non fit injuria. These defences failed. 

The covenant to teach was worded as follows: — 

"That they will through their officers during the said 
term to the best of their power teach or cause to be taught to 
the _ apprentice the business or profession of a ground 
enmneer as ^oresaid and all things appertaining thereto." 

I he trial judge noted that there was also a covenant by 
which the Plaintiff agreed to serve. Dealing with the point 
as to 'common employment' the judge observed that, "The 
point as to common employment depends upon two things: 
first, whether the teacher w'as, in fact, in common employ¬ 
ment in what he was doing in respect of which his conduct 
IS questioned, and, secondly, whether what he was doing 
was something delegated to him, or whether the employers 
reserved to themselves the actual duty. It sems to me quite 
impossible to read that clause and to say that thereby the 
Company have delegated everything to their servants. ... 

It IS true that the tuition was carried out largely through 
Brown, but there is nothing in the covenant which indicates 
anything which shows that the Defendants delegated the 
duty of teaching in such a way as to indicate that the Plain¬ 
tiff accepted the risk of negligence on the part of those 
through whom the Defendants taught. On the contrary, the 
clause shows that the teaching is to be carried out to the 
best of the Defendant Company's power, and it implies that 
they on their part retained the duty of seeing that a proper 
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must be taught. They do not carry this out merely 
by appointing officers to teach people, unless such teaching 
is supervised or devised to the best of their power. The 
negligence found is as set out in the amended Statement of 
Claim,* and it was because the system of teaching was so 
defective that the events happened which brought about the 
injury to the Plaintiff, The negligence, therefore, was in 
carrying out the primary duty of the Defendants, and was 
not negligence in carrying out a system properly devised 
but carried out faultily." 

The learned judge distinguished Crihb’s case (see p. iii 
infra)', and, relying upon the speeches of Lord Haisbuiy 
L.C. and Lord Watson in Smith v. Baker & Sons, {supra) 
dealt with the defence of volenti non fit injuria as follows; — 
‘Tt involves knowledge and appreciation of the risk, and 
in this case that means knowledge and appreciation of the 
risk of lack of teaching a proper system of starting aero¬ 
planes by a proper provision for effecting unity of purpose 
between the pilot and the ground engineer." 

Pointing out that the Plaintiff was a mere pupil, the 
learned judge held that the defence of volenti non fit injuria 
failed, as did that of ‘common employment*. He gave 
judgment against both Defendants for £5,500. He held, 
however, that the premium paid was not recoverable. 

Turning to the position in India, where the case-Jaw is 
meagre, we find that in 1912 in the case of E. C. Blanchett 
V. Secretary of State for India etc., 9 A.L.J. 173 = 13 I.C. 
417 the High Court at Allahabad regarded the doctrine of 
common employment as definitely engrafted upon the law 
of Master and Servant in India. Indeed Richards C.J., 
who delivered the judgment, said as follows; — 

"It is perfectly clear in this country where there is no 
legislation analogous to the Employers Liability Act that a 
servant has no cause of action against his master for the 
negligence of another servant in the employment of the same 
master, and that nopvithstanding the fact that the nature 
of the employment of the servant suffering the injury and 
the servant whose neglect causes the damage is very dis¬ 
similar." 

A year later the High Cotirt of Sind had before it the 
case of Abdul Aziz v. Secretary of State etc., 143 I.C. 334. 
There Rupchand A.J.C. observed, "It is no doubt true 


I, This corresponds to what in India is styled the 'Plaint’^ 
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'> 0 aa.t this doctrine of cojnmon employment has met 

^Condemnation in certain quarters, and the outcome of such 
condemnation is the Workmen's Compensation Act both in 
England and here. But, as the law stands at present, it 
must be given effect to in cases which do not fall within 
that Act." 

The foregoing statement and the kindred dictum in 
Blancheifs case are, it is submitted, too wide; and that the 
true view would seem to have been now clearly set forth 
by the House of Lords in Radcliffe's case* 

Since the above two Indian cases were decided, an 
Emplo'^ers Liability Act for India has come into being, 
which in large measure cuts down the applicability of the 
doctrine of common employment in circumstances where 
that Statute applies. 

The first legislative impingement onto the doctrine of 
common eraplojunent occurred in England in 1880 when 
the statute known as the Employers Liability Act of that 
year was passed. That Act defined an employer simply as 
including a body of persons corporate or unincorporated 
while the expression "workman" in the Statute was said 
to mean a railway servant and any person to whom the 
statute known as the Employers and Workmen Act, 1875 
applied. The definition of workman in the last-named 
Statute was a comprehensi\!e one and is to be found in 
sec. 10 which reads as follows: — 

The expression 'workman' does not include a domestic 
or menial servant, but save as aforesaid, means any person 
who, being a labourer, servant in husumdry, journeyman, 
artificer, handicraftsman, miner, or otherwise engaged in 
manual labour, whether under the age of twenty-one years 
or above that age, has entered into or works under a con¬ 
tract with an employer, whether the contract be made be- 
forCi or after ike passing of this Act, he express or implied, 
oral or in writing, and be a contract of service or a contract 
personally to execute any work or labour. 

So much for the persons to be affected by the Employers 
Liability Act, 1880. In view of the startling differences 
between the provisions of this English statute and those of 
a recently passed enactment in India, namely the Employers 
Liability Act, (XXIV of 1938) which was drawn with an 
eye to some small part of the English statute, it is thought 
wise first to set out the terms of secs. 1 to 3 of the English 
statute— 
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the commencement of this Act personal 
injury is caused to a workman 

(i) By reason of any defect in the condition of the 
ways, works, machinery, or plant connected with 
or used in the business of the employer; or 

(3) By reason of the tiegligence of any person in the 
service of the employer who has any superinten¬ 
dence entrusted to him whilst in the exercise of 
suck superintendence; or 

{3) By reason of the negligence of any person in the 
service of the employer to whose orders or direc¬ 
tions the workman at the time of the injury was 
hound to conform, and did conform, where; such 
injury resulted, from his having so conformed; or 

(4) By reason of the act or omission of any person in 
the service of the employer done or made in obe¬ 
dience to the rules or byelaws of the employer, or 
in obedience to particular instruciions given by 
any person delegated with the authority of the 
employer in that behalf; or 

(5) By reason of the negligence of any person in the 
service of the employer who has the charge or con¬ 
trol of any signal, points, locomotive engine, or 
train upon a railway, 

the workman, or in case the injury results in death, the 
legal personal representatives of the workman, and any per¬ 
sons entitled in case of death, shall have the same right of 
compensation and remedies against the employer as if the 
workman had not been a workman of nor in the service of 
ike employer, nor engaged in hts work. 

2. A workman shall not be eniiiled under this Act to 
any right of compensation or remedy against the employer 
in any of the following cases; that is to say, 

(1) Under sub-section one of section one, unless the 
defect therein mentioned arose from, or had not 
been discovered or remedied owing to the negli¬ 
gence of the employer, or of some person in the 
service of the employer, and entrusted by him with 
the duty of seeing that the ways, works, machnery, 
or plant were in proper condition. 

{2) Under subsection four of section one, unless the 
injury resulted from some impropriety or defect 
in the rules, byelaws, or instructions iJierein men¬ 
tioned; provided that where a rule or byelaw has 



Where after 
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been approved or has been accepted as a 
rule or byelaw by one of Her Majesty's Principal 
Secretaries of State, or by the Board of Trade or 
any other department of the Government, under 
or by virtue of any Act of Parliament, it shall not 
be deemed for the purposes of this Act to he an 
improper or defective rule or byelaw. 

(3) In any case where the workman knew of the defect 
or negligence which caused his injury, and failed 
within a reasonable time to give, or cause to be 
given, information thereof to the employer or some 
person superior to himself in the service of the 
employer, unless he was aware that the employer 
or such superior already knew of the said defect 
or negligence. 

3. The amount of compensation recoverable under this 
Act shall not exceed such sum as may be found to be equi¬ 
valent to the estimated earnings, during the three years 
preceding the injury of a person in the same grade employed 
during those years in the like employment and in the dis¬ 
trict in which the workman is employed at the time of the 
injury. 

We may now turn to the Indian statute, which is Act 
XXIV of 1938. The material definitions are in sec, 2. An 
'employer' is defined in clause (b) of that section as 
follows: — 

'‘Employer" includes any body of persons whether in¬ 
corporated or not, and any managing agent of an employer, 
and the legal representatives of a deceased employer, and, 
where the services of a workman are temporarily lent or 
let on hire to another person by the person with whom the 
workman has entered into a contract of service or appren¬ 
ticeship, means such other person while (he workman is 
working for him. 

It is thus seen, because of its precision, to be a good deal 
wider than is the corresponding definition in the English 
Act. The same may be said of the definition of *work- 
TTian' which figures in cl. (a) of the same section. There 
a workman is said to mean any person who has entered 
into, or works under a contract of service or apprenticeship 
with an employ er whether by way of manual labour, clerical 
work or otherwise and whether the contract is expressed or 
implied, oral or in writing. In the margin of sec. 3 die 
intention behind the last-named section is shown by the 
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Defence of common employment barved in certain 
"cases. For the purpose of comparison with the English 
statute it is necessary to set out the whole of Sec. 3 which 
reads as follows: — 

3. Where personal injury is caused to a workman — 

(a) by reason of the omission of the employer to 
maintain in good and safe condition any way, works. 
Defence of Com- machinery or plant connected with or used 
mJn employment in kts trade Or business, or by reason of 
barred in certain any like omtsston OH the part of any per- 

son in the service of the employer who 
has been entrusted by the employer with the duty of seeing 
that stick way, works, machinery or plant are in good and 
safe condition; or 

(b) by reason of the negligence of any person in the 
service of the employer who has any superintendence en¬ 
trusted to him, whilst in the exercise of such superinten¬ 
dence; or 

(c) by reason of the negligence of any person in the 
service of the employer to whose orders or directions the 
workman at the time of the injury was bound to conform 
and did conform, where the injury resulted from his having 
so conformed; or 

(d) by reason of any act or omission of any person in 
the service of the employer done or made in obedience to 
any rule or bye-law of the employer (not being a rule or 
bye-law which is required by or under any law for the time 
being in force to be approved by any authority and which 
has been so approved) or in obedience to particular instruc¬ 
tions given by any person to whom the employer has dele¬ 
gated authority in that behalf or in the normal performance 
of his duties; a suit for damages in respect of the injury 
instituted by the workman or by any person entitled in case 
of his death shall not fail by reason only of the fact that the 
workman was at the time of the injury a workman of, or in 
the service of, or engaged in the work of, the employer. 

One other section needs to be noticed out of the five which 
are comprised in the Statute, and that is see. 4 which pro¬ 
vides that the risk of injury of any servant is not to be 
deemed to have been assumed by him without full know¬ 
ledge, and that the onus of proving full knowledge on the 
part of the workman is cast upon the employer, whose duty 
extends to establishing not only that the risk was fully 
explained to and understood by the workman, but that the 
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orkman had voluntarily undertaken to assume the ri 
or risks so explained to him. 

V'ery reoenuy the provisions of sec. 3 cl. (d) of the Statute 
came up for construe by the Privy Council, Governor 
GeneraUin-Council u. Wells, (54 C.W.N. 173). The facts 
in that case were as follows: the suit was instituted in forma 
pauperis^ under the Fatal Accidents Act, 1855 by the widow 
of a fireman® named Wells. The latter had died as the result 
of injuries inflicted a few days earlier when the engine on 
which he was serving was involved in a collision within 
the station limits of Mirpur Mathelo. The collision was 
admittedly caused by the negligence of another servant of 
the same Railway, namely the North Western Railway. The 
judge of first instance dismissed the suit expressly on the 
ground of the defence of common employment. The High 
Court at Lahore reversed that judgment and gave a decree 
for Rs. 36,000/- to be divided between the deceased fire¬ 
man's dependents. The Government of India, as represent¬ 
ing the owners of the Railway undertaking which was then 
a State Railway, carried an appeal to the Privy Council. 

The point principally canvassed was the degree to which 
sec. 3, cl. (d) of the Employers Liability Act, 1938 cut into 
the defence of common employment. 

The negligence relied upon was that of the engine-driver, 
with whom the deceased was w'orking, in driving past a 
signal set at danger. Their Lordships held on those facts 
that what had happened was not in obedience to any rale 
or bye-law or to any instructions the driver had received. 
But that it was done in the ordinary course of his employ¬ 
ment. Leaving open the question whether this was the 
equivalent of saying in the words of the section that it was 
done "in the normal performance of his duties”, their Lord- 
ships assumed in the Respondent's favour that it was. 

For the Appellant it was contended that sec. 3(d) covered 
two envisaged events only—the act or omission of a fellow 
servant (i) in obedience to any rule or b3'’e-law of the em¬ 
ployer and (ii) in obedience to particular instructions given 
by a person, either by virtue of authority delegated by the 
employer in that behalf, or in the normal performance of 
such person’s duties (the italics are the writers'). Their 


1. Meaning by one aa a pauper, the engine-driver chiefly to keep 

2. The word fireman is some- the Are burning. He is usually 
times uaed in England (as in this called a 'mate' in India. 

case) for a stoker who tmvels with 
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_|rdg7iips upheld the Appellant's contention as according 
with the grammatical structure of tlie paragraph and 
^as the more natural reading of the language used. They 
held further that such a construction conformed better with 
the limited purpose of the Act wliich, as its title and tlie 
particularity of the several paragraphs of sec. 3 went to 
show, was intended not to abolish the doctrine of common 
employment but rather to reduce its scope. 

Their Lordships noticed that the Indian Act of 1938 was 
obviously modelled to a considerable extent on the British 
E>nployers Liability Act of 1880; and that the provision 
corresponding to sec. 3(d} of the Indian Act did not contain 
the words "or in the normal jxrformance of his duties", 
or any equivalent, Their I.ordships held however that the 
addition of these words in sec. 3(d) did but strengthen tlie 
view which their lordships had already expressed as to the 
construe. It had been held by the Court of Appeal in 
England in Claxion v. Mowlem & Co,, (1888) 4 T.L.R, 
756 that the words of sec. i (4) of the British Act of 1880 
had the phrase .... particular instruction given by any 
person delegated with the authority of the employer in that 
behalf. Those words the Court of Appeal held referred to 
a manager or person in the position of a manager and not 
to one who was but a fellow worker. Accordingly the words 
added at the end of sec. 3(d) of the Indian Act of 1938 were 
apt to avoid the limiting effect of that decision; and their 
lordships had no doubt that they were inserted with that 
intention, and ought to be read as enlarging the class of 
persons in obedience to whose instruction the fellow servants 
had done or made the act or omission causing the injury 
complained of. 

Their lordships of the Judicial Committee ruled accord¬ 
ingly that the defence of common employment was open to 
the Appellant and that it was an effectual defence, and the 
claim therefore failed. 

Touching the now all-important question of explanation 
to a servant, upon which the Employers Liability Act 1938 
is insistent, and the effect of disobedience of precise instnic- 
faons, two English decisions, both of them since the 
Employers Liability Act oi 1880 was passed, may serve as 
useful illustrations. 

lii Crihb V. Kynoch Lid:, [1907] z K.B. 548 the Plaintiff, 
a girl of 15 years of age, was employed in the Defendant's 
cartridge factory in the work of testing the gauge of loaded 
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^cartridges. She worked under a forewoman whose dut^‘ 
was to give her proper instructions and warning as to the 
dangerous nature of the work. In consequence of the fore¬ 
woman's negligent failure to do this, the girl, when the 
forewoman had left her presence, met with a cartridge which 
jammed in the block. She then tapped the latter with a live 
cartridge in it against the iron base of the block not in the 
way she had been instructed. The cartridge exploded and 
in the result the girl lost the use of an eye. Botli in the 
court of first instance and on appeal the defence of common 
employment was allowed to prevail. 

It is submitted that under the existing law of India this 
defence would on the foregoing facts be barred. 

Crthf/s case was approved by the Court of Appeal in 
England in Youn^ v, Hoffman Manufacturing Co., Ltd., 
[1Q07] 2 K.B. 646. In this case also it was an infant who 
was injured. His arm was caught in a circular saw. The 
Court of Appeal sent the case for retriEd: the trial judge not 
having allowed the defence of common employment to be 
raised, inasmuch as it had not been pleaded. The Court of 
Appeal treated it as settled law that a master was not bound 
himself to supervise a dangerous operation, but had the 
right and, indeed, the duty, if not himself supervising it, 
to appoint a competent person to do so. Competency in 
such a delegate was a prerequisite to the discharge of the 
obligation. 

Unless on retrial it were shown that a competent person 
had been employed to supervise this girl's work, the case 
would be outside the doctrine of common employment; if, 
on the other hand, there had been a proper delegation and 
the, delegate had been negligent in regard to sufficient ex¬ 
planation, the defence would prevail. 

The case is of further interest by reason of some observa¬ 
tions of Cozens-Hardy M.R. upon the factors to be consi¬ 
dered when examining the sufficiency of warning instruc¬ 
tions. At p. 650 he observes; “But although the nature 
of the contract cannot vary, I do not doubt that the method 
and extent of the instructions required may vary according 
to the age and known disabilities of a workman. A written 
notice or warning might be 'proper and sufficient instruction’ 
in the case of a fairly educated man, but would not be 'pro¬ 
per and sufficient instruction’ in the case of a man who 
could not read. In like manner a boy may require more full 
and more careful instruction than an adult.'* 
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_ Reasonable Notice. Wliere a contract of service is silent 
on the subject of a notice by which such a contract may be 
determined, the law will imply a term that such notice must 
be reasonable. What woidd amount to reasonable notice 
in any one case depends upon a consideration of all the 
surrounding circumstances. This doctrine, long settled in 
England, was re-stated there in a modern case.^ This rule 
has long been treated as good law in India, and has recent¬ 
ly been echoed in several modern cases there.® 

SufBciency of Notice. The following examples of what 
has been held reasonable notice for the purpose of deter¬ 
mining particular contracts of service have been frequently 
quoted, but it is submitted that such decisions, depending 
as they do upon the circumstances surrounding the particu¬ 
lar contract, are of no more than relative value and do not 
ahord any standard test : — 

Advertising agent for a newspaper: one month. Hiscox 
u. Batchellor, {1867) 15 L.T. 543; assistant to chemist: 
one month, Broxholm v. Wag&tajf, (1841) 5 Jur 845; Chief 
Officer or First Mate of ocean-going vessel : twelve months, 
Savage v. British India Steam Navigation Co. Lid., 
(1930) 46 T.L.R. 294; chorus girl; a fortnight, Edwardes 
Ltd. V. Comber, {1936) 42 T.L.R. 247; clerks in superior 
positions: three months, Fairman v. Oakford, (i860) 29 
L.R. Ex. 459; Foxall u. International Land Credit Co., 
(1867} 16 L.T. 637; MacDowalVs case, (1886) 32 Ch.D. 
366; Kamini Kumar Chanda v. Rehati Raman Das, 
{1920) 33 C.L.J. 336; Detaram v. Forbes, (1929) 117 
I.C. 778; other clerks: one month, Vibert v. Eastern 
Telegraph Co., {1883) C. & E. 17; Ralli Bros. v. Ambika 
Prosad, (1912) 35 All. 132; film editor; one month, 
McCabe v. Patld Frtres Cinema, 35 T.L.R. 313; news¬ 
paper editor: six months, Fox-Bourne v. Vernon & Co. 
Ltd., (1894) T.L.R. 647; but twelve months held’ 
proper in Grundy v. Sun Printing and Publishing Associa¬ 
tion, (1916) 33 T.L.R. 77 C.A,; sub-editor of a newspaper: 
six months: Chamberlain v. Bennett, (1892) 8 T.L.R. 234,* 
commercial traveller: three months, Metzner v, Bolton, 
(1854) 9 Exch. 518; Grundon v. Master S' Co., (1885) i 


I* Adams v. Union Cinema Ltd,, 
[1939] 3 All E.R. 136. 

Nagpur ElectriQ Light 
Power Co. Ltd. Anand IX.R., 
1944 Nag. 66 ; Sundaresm v. C, F, 

8 


^ Berar 1946 Nag. 

fallowing the much earlier English 
cases of Ryan v, fenhinson, (1S35) 
^5 TiUing Ltd, v. 

Jamee^ (1906) 94 L.T. 8:33. 
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T.L.R. 305: Turner v. Mason, {JB45) 14 & W. 112; 

Brown v. Symons, (i860) 8 C.B. 308; governesses and 
school-mistresses; three montlis, Pottle v. Sharp. (1896) 
65 L.J. Ch. 908, C.A.; Todd v. Kellage, (1852) 8 Exch. 
151; house-keeper of large hotel: three months; Trawler v. 
Linden, (1876) I.R. 10 C.L. 188; traveller in woollen trade: 
one month, Parker v. Ihhetson, (1858) 4 C.B. N.S. 346; 
journalist contributing weekly notes to newspaper: one 
month. Re: Illustrated Newspaper Corporation, (1900) 
16 T.L.R. 157; Williams v. Byrne, (1837) 7 Ad. & El. 177: 
head gardener; one month, Nowlan v. Ahlett, (1835) 2 
Cr. M. & R. 54; 131; farm bailiff; one month, Johnson v. 
Blenkensopp, (1841) 5 J‘ur. 870; See Louth v. Drummond, 
(1849), The Times March 28, where a jury at assizes 
awarded a farm bailiff, who -had been discharged on a 
month’s notice, a year’s wages; milk carrier: one week, 
Evans v. Ware, [1892] 3 Ch. 502; private tutor; three 
months, Wilson v. XJcelli (1929) 45 T.L.R. 395; college 
teacher; three months, Wittenbaker v. Gaktatm & Ors., 
A.LR. 1918 Cal. 337; secretary to Municipality: three 
months, Municipality of Tata v. Asanmal Chandoomal, 
A.I.R. 1914 Sind 125: Prabhulal Upadkya v. District 
Board, Agra, AJ.R. (1938) All. 276, school-master: three 
months or a toTm—Witienbaker v, Gatsiaun, (i 9 ^ 7 ) 44 
217; Nirod Chandra Roy v. Raja Kirlya Nanda 
Singh, {1922) 80 I.C. 308 (Pat.); Bhiipendra Mohan Pal 
V. Jatindra Chandra Bose, (1927) 49 C.L.J. 191; one 
month, Maung Thein Pe v. J. P. DeSouza, (1929), I.L.R. 
7 Rang 303 = 119 I.C. 740; A. David v. Superintendent St. 
Anthony's High School, {1920) 63 I.C. 982 (Bur.); home 
tutor: three months, Wilson v. Ucelli, (1929) 45 T.L.R. 
395; servant on monthly pay: fifteen days, Sir Ganga Ram 
V. buni Chand Bhandari, (1924), 78 I.C. 763 (Lah.); 
Lala Bala Ram v. Baij Nath Joski, (1936) 168 I.C. 967 
(Lah.); one month Ralli Bros. v. Ambika Prosad, (1912) 
35 All. 132; Alexandra Green v. Cowles, (1932) 146 I.C. 
122 (Nag,); servant on daily pay: one day, Arjoon Vishnu 
t’. Hormusjee Shapurjee Seervai, (1921) 4 ^ Bom. 44. See 
also Parkin v. South Hetion Coal Co., (1907) 24 T.L.R. 193. 
Journalist managing and editing newspaper: three months, 
Landa v. Greenberg, (1908) 24 T.L.R. 441: manager of 
shop: one month, Byrne v. Schott, (1883) Cab. & El. 17. 

Indemnity and Re-imbursement. Cases are not rare in 
which, acting in due and proper obedience to his master's 
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. _ ^ers, a servant so acts as to expose himself to, and indeed 
to suffer, material loss or damage. If this has occurred 
without the servant being aware of doing anything impro¬ 
per, i.e,, in the sense of being contrary to positive law or 
morality, and damage to the servant actually results, the 
servant becomes entitled to be indemnified at the costs of 
his master. The master's obligation in the foregoing re¬ 
gard is held to arise upon a term to be implied in every 
contra.ct of service. Most examples of the application of 
the principle so stated sirise where the servant at the material 
time is acting^ as his master’s agent for some purpo,se; but 
indeed the principle applies whenever the consequences of 
obeying a proper order is productive of the injury predi¬ 
cated. In She'ffield Corporation v, Barclay, [1905] A.C. 
392 the general law governing the circumstances under which 
a right to be indemnified arises was accepted as well settled 
in the following words: "It is a general principle of law 
that when an act is done by one person at the request of 
another, which act is not in itself manifestly tortious' to the 
knowledge of the person doing it, and such act turns out to 
be injurious to a third party,® the person doing it is entitled 
to an indemnity from him who requested that it should be 
done." 

On the foregoing principle, where a servant in obedience 
to an order has found himself within the mischief of the law 
of defamation,® a right to an indemnity is created.* As 
joint 'tortfeasors' cannot sue each other for a contribution 
towards damages claimed by the injured party, it is only 
when a servant is unaware that his conduct when carrying 
out his master's behest may expose a third party to injury, 

I. The word 'Tort' in lawyer's 
language is the technical word for 
a 'Wrong' ; and 'tortious' is the 
epithet descriptive of the wrongful 
act. Tlic substantive connotes a 
wrongful act of a kind for which 
the wrong-doer (technically describ¬ 
ed as the^ 'tortfeasor') becomes 
answerable in damages to the per¬ 
son who has sustained hyury from 
the act complained of. m general 
use, it is applied to wrongs which 
give rise to a civil action or, as we 
say in India, to a suit, whether or 
not the act itself would also consti¬ 
tute a crime. The word 'tort' 
derives from the Latin tortus mean¬ 
ing a twist or a twisting, and 


comes to us through the old French 
word tort. 

2. Thus actually making the 
person doing the act answerable to 
that third party for the injury done 
him. 

In India, as in England, De¬ 
famation may be either by means 
of words spoken {when it is styled 
'slander') or by words written, or 
by any other graphicai representa¬ 
tion saitl to be defamatory (when it 
is styled 'libel'), 

4. Breay v. Royal British 
Nurses* Association, [1S97] ^ Ch, 
272 ; Hickman v. Kent S- Romney 
Marsh Sheepbreeder* s Assocn., 
{^920) 37 TX.R, 163, 
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_. at the above rule is held not to apply, and that he ma^ 

properly insist upon indemnification by his master/ As 
he can" claim no indemnity where the act he relies upon 
was to his knowledge illegal, it follows that in such a case 
the master can make no enforceable promise to indemnify 
him. This was the demand made by the Plaintiff in the case 
reported as Smith (IT.JT.) cS* Son v. Clinton and Harris 
(1908) 25 T.L.R. 34. And it failed. Should the master 
succeed in persuading his servant that the carrying out of 
a particular order will not involve the servant in the doing 
of anything illegal, and the servant believing in the truth 
of that representation incurs loss or damage, he can, not- 
witlistanding that the act he undertook to do was in fact 
unlawful, claim against his master for an indemnity. That 
was decided in the case of Burrows v. Rhodes and anr,, 
[1899] I. Q.B. 816. 

The law relating to Indemnities in India is to be found in 
secs. 124 and 125 of the Indian Contract Act. Those sec¬ 
tions enunciate principles which fairly closely follow the 
Common Law of England: though not wholly so, since, for 
example, the ordinary Policy of Insurance, which through¬ 
out the world of commerce today is regarded as pre¬ 
eminently a contract of Indemnity, cannot be fitted into the 
structure created by a literal construe of the definition set 
forth in sec. 124.* 

Corresponding with the right to be * indemnified in the 
circumstances and under the conditions set forth above, is 
the right which a servant enjoys to be reimbursed by his 
master for any expenses necessarily incurred by him as 
directly arising from carrying out his master’s orders. This, 
however, assumes that the servant has acted without negli¬ 
gence in the performance of the task out of which the ex¬ 
penses claimed arose, and that such expenses were, in fact, 
necessarily incurred. The case of Adamson v. Janns, 
(1827) 4 Bing. 66, is still the classical authority for the 
foregoing proposition. 

Remuneration. If there be an offer to serve and a promise 
to pay for such service, but the extent and rate be left vague. 


I, A long iine of antiiorities 
beginniDg with Southern v. How, 
decided in the reigo of James I 
(161S} Cro Jac. 468, and coming 
to the rtdddle of the present 
century, establishes the foregoing 
doctrine. 


2. Stse the commentary upon 
this somewhat cnriotis circumstance 
at p. 51 of Barwell's Law of Imur- 
ance in British India. Butterworth 
& Co. (India) Ltd. 1940. 
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^^ourt will construe the contract as containing an implied 
to pay reasonable remuneration.* Broome v. ^peak, 
[1903] I Ch. 586. 598 et seq. 

Supervening impossibility. It was suggested hy Greer J., 
in Browning v, Crumlin Valley Collieries Ltd., 
[1926] I K.B, 522, that there should be implied in every 
contract of service a term to the effect that if circumstances 
developed so as to make the object of the contract either 
permanetly impossible of achievement or impossible for a 
considerable and indefinite period the parties would be dis¬ 
charged from further performance. It may be yet held in 
India that in certain easily predicated circumstances some 
such implication will be necessary if business efficacy is to 
be given to particular classes of service contracts.® 


NOT, OR NOT COMMONLY, TO BE IMPLIED 

The following topics are not ordinarily subject of an 
implied term in a contract of service. This is not to say 
that they are never to be found as giving rise to a necessary 
implication; for each of them, according to the circum¬ 
stances governing the employment, may involve the need 
of an implied term to make the contract work; but none of 
them is necessarily to be regarded as of such a nature that 
no contract of service could have efficacy without resort to 
the doctrine of an implied tenn. 

Safety of Servant’s Property. Apart from special provi¬ 
sions in a contract of service, there is no duty under the 
Common Law, by custom, or by necessary implication, to 
be found in the books, whereby a master becomes the in¬ 
surer or bailee of his servant's private property. He 
may, of course, become a bailee, even a gratuitous bailee, 
of such property. But any such relationship between the 
servant and him would be the creature of the law of bail¬ 
ment,® and would not directly arise from the relation of 
Master and Servant. This question was exhaustively’^ dealt 

X* The topic of renmnemtioil, 3. See the further discussion of 
includmg some discussion of ^ade- this topic in Ch. V post, 
quacy' is further dealt with in 3, As to which, as affecting 
Ch, IV post. Contracts of Service, see Ch, III, 

post. 
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witli by the Court of Appeal in England in the case 
Deyong v. Shenburn, [1946] i All. E.R. 236 where some 
clothes, among which were one or tw'o belonging to an actor, 
and to be used in a theatrical performance, were stolen 
from the dressing room which he and another actor were 
jointly using on the Defendant’s premises, where they had 
gone on the material date to rehearse. The Plaintiff failed 
to recover, despite a finding that the,theft was rendered 
easy by reason of the bad condition of a lock on the door of, 
the"dressing room. It was, however, a feature of that case 
that the theft was not brought home to anyone in paiTicu- 
lar. The case, therefore, was argued on principle, and it 
was held to be outside any decided authority as to a 
master’s conmion law duty, and that it did not fall 
within the notion of failure to provide a sound system of 
working. 

Up to a period not long past in England certain classes of 
domestic servants were provided by their master with what 
was called ‘livery’. The word is derived from the verb 
‘deliver’ meaning 'to hand over to'. It does not of itself 
import a gift. Such livery consisted of special garments for 
the use of coachmen and footmen serving in the houses of 
the nobility and gentry and was provided for the servant’s 
use when actually in attendance upon his master or mis¬ 
tress. Often a feature of the dress styled ‘livery’ was some 
decorative emblem or emblems signifying tlie family by 
which the servant was employed. It is well settled in 
England that the property in such livery is in the master. 
But custom could sometimes be pleaded for the clothes, 
shorn of, such things as the master’s monogram or crest, 
passing to the servant at the end of a prescribed period.* 
The position would apear to be the same in India, at any 
rate by_ custom, in cases where the working dress of_ tb.e 
domestic servant has characteristics akin to those described 
of the liveried servant in England. 

It sometimes happens that an employer chooses to provide 
his servants or some of his employees with a specified type 
of garment for working purposes, e.g., dungarees. In some 
cases, either by the terms of the contract or by custom, 
such clothes eventually become the property of the work¬ 
man; in other cases they are returnable to the master on the 
determination of the man’s service. 


r, 5 &e Crochef v* MolynetiXt 3 C P* 470 
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is submitted that in instances where it is a term of a 
extract tiiat the servant shall perform his services in a 
prescribed costume, there would be a duty in the master to 
provide a reasonably secure method of safe custody for 
such garments. This is not to say that the master thereby 
becomes either a bailee of such property or an insurer of 

them. , ^ ,, 

Similar considerations would seem to apply to a servant s 
owh property e.g., mathematical, optical, or drawing in¬ 
struments, and the like. It is submitted as a pure question 
of interpretation of the relative contract of service whether, 
on a review of all the circumstances, the employer has 
agreed to be responsible for the safe custody of any imple¬ 
ments which the servant may keep or leave upon his master s 
premises in connection with the duties of his employment.* 
rood and Medicine. It is not to be implied in every 
contract of service that the master or employer has a Com¬ 
mon Law duty to provide food or medicine for his servant. 
But yet a duty to provide one or the other may none the 
less be inferred from the particular nature of the employ¬ 
ment. There was a time in England when authority 
existed for the proposition that there was a common 
law duty to provide protection for the servant in sick¬ 
ness and in health, more especially when the servant 
dwelt, as it was said, “under his master's roof". Indeed 
Lord Kenyon had delivered himself of that opinoin m 
'Scarman v. Castell. (1795) i Esp. 270; and Lord Eldon in 
Simmons v. WillmoU, 3 Esp. 91 at 93 had noticed and did 
not dissent from Lord Kenyon’s view in that earlier case. 
But, later again, Lord Alvanley C.J., in Wennall v. Adney, 
3 B & P 247 at 252, when sitting in hanc^ expressed him¬ 
self very differently, and considered that the decision in 
Scarman v. Castell, was not supported by any previous 
authority. 

It is now well settled that there is no such term to be 
implied in an ordinary contract of service. The particular 
terms of an individual contract may however be such as to 
raise by necessary implication or, to be more accurate, an 
inference, that there was a duty to provide food—not per- 


X. See further, as to the position 
of Hotel-keepers and their servantSi 
dealt with in Ch. IIL pp, 198-203 

2. The estpression in hanc ib 


derived from the Latin bancus mean- 
mg a bench, and is used to denote 
a Court consisting of several judges 
called upon to hear causes reserved 
for their collective judgment* 
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, kps during the whole period of service, but rather for p; 
cular occasions in connection with particular duties. In 
the present context we are distinguishing instances, where 
the contract itself creates such an obligation on the part of 
a master, from those cases dealt with earlier in the present 
chapter, where the law will always imply a term, not to be 
found in the spoken or written word, but nevertheless con¬ 
sidered as essential in order to make the contract work. 

The provision of food by a master for his servant is not 
essential to making each aiid every contract of service work¬ 
able, Yet the nature of the contract may make it essential 
in particular instances; and, where that is so, a term crea¬ 
tive of the obligation will be implied, Imtances to which 
allusion is here made will be found in certain contracts of 
apprenticeship and in many contracts relating to domestic 
service, particularly where the servant is a female or an 
infant.^ There are, of course, certain types of contract 
which expressly place upon the master an obligation to feed 
the servant.* And obligatioas on employers to provide food 
for certain classes of employees are sometimes the creatures 
of particular legislation. 

Besidence. It is in England considered to be implied in 
most contracts of domestic service that, unless there is an 
express term to the contrary, a servant is entiteld to the pro¬ 
vision of 'lodging'—as it is called—as well as food. It is 
submitted that such terms are not of necessary implication 
under the corresponding law of India, nor, save in parti¬ 
cular instances, can such terms be regarded as arising out 
of immemorial custom. True it is, however, that in the 
case of most female domestic servants in Indian households, 
customary conditions definitely point to the provision of 
food and lodging and some amount of clotliing_ as a right 
inherent in a contract of domestic service; but it seems to 
be not universal, nor is it necessarily to be regarded as an 
implied term in contracts by which males are employed for 
domestic purposes. In the foregoing connection, however, 
there may well be some parts of India where a local custom 
might be successfully pleaded in support of implied terras 
to provide food, lodging, and clothing for particular classes 
of domestic servants, whether male or female. For example, 
there is an almost universal custom in Hindu families in 


I. As to which see pp. 119-121 


post. 


2 , e.g. 
contracts 
Articles. 


Seamen entering into 
under ordinary Ship's 
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where the food is not ordinarily prepared by mem¬ 
bers of the family themselves but by the hand of one or 
more professional cooks, for those cooks to be of the same 
or a higher 'caste' tlian that to which the famdy belongs. 
It is thought that in every such case a custom might well be 
successfully pleaded that a servant of this order is entitled 
to reside on his master’s premises and to be provided with 
food and at least some amount of clothing. Apart from 
custom as above envisaged, the provision of residence for 
a servant arises generally out of an express term in the 
contract, or becomes incumbent on the master by virtue of 
some statutory enactment. To conh’acts of service so 
affected by particular statutes the readers’ attention will be 
more particularly drawn later in the present treatise.' 

Some reference is made later in this treatise to the 
question whether lodging provided by a master for his ser¬ 
vant makes the latter las master’s tenant, or whether such 
lodging is to be regarded as part of the servant’s remunera¬ 
tion.® The tests to be applied to the facts for the purpose 
of providing an answer to that question are still those enu¬ 
merated in 1843 by Tindal C.J. in the classical case of 
Hughes V. The Ovefseers of the Parish of Chatham^ (5 Man. 
& G 54 " 134 E.R. 479. at 488). The principles enunciated in 
that case have been followed and applied in a recent deci¬ 
sion of the Calcutta High Court: CorporatiO'H of Calcutta v. 
Province of Bengal, (1940) 7 ^ 3 ^* shall have 

occasion to refer to that decision in some detail later when 
dealing with the topic of Landlord and tenant.® 

The Law as to Medical attention. As already indicated 
above, the provision of medicine for a servant had been 
regarded in some of the earlier decisions in England as^ a 
duty comparable to the provision of food. Certain it is, 
that, in particular instances, the one obligation (where it 
exists) may well be regarded as on all fours with the other. 
The cases of R. v. Smith, 34 L.J. M.C. 153 and R. w. 
Jnstan, [1893] i Q.B. 450 are examples of cases where, in 
the particular circumstances, the respective employer’s con¬ 
duct in omitting to provide nourishment and medical 
attention, brought the responsible person within the mis¬ 
chief of the Law of Crime. 

A series of decisions between 1785 


1. i.e* in Volume IT, 

2. Vide Ch. Ill, pp. 206-211 post. 


3. Vtde Ch. Ill, p. ato post. 
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,e 19th century in England ‘ made it plain that there was 
no countenance to be given to the contention that a master, 
apai't from any ej^ress term in a contract of service, was 
under a Common Law duty to provide medicine or medical 
attention for his servant. Thus, should a sick servant call 
in a doctor, or order or purchase medicine, the master has 
no Common Law duty to meet such expenses. And this is 
so, notwithstanding that the calling in of a medical man was 
rendered necessary by an accident befalling the servant in 
the course of his employment. Should the master, however, 
so conduct himself in regard to the attendance of a medical 
man called in by the servant as to make the servant his 
master's agent in that regard, and should it be possible, on 
the facts, to treat the master’s conduct as ratifying the ser¬ 
vant’s act, the master will be answerable for the doctor's 
fees and otlier incidental expenses.* In such a case, as also 
where the master has, in fact, chosen to call in a medical 
man of his own choice, he cannot, unless the contract 
between him and his servant so provides, deduct the result¬ 
ing expenses from the servant's wages.® 

We shall see hereafter, however, that modern legislation 
in Great Britain places upon particular classes of employers 
the duty of providing medical attention and even hospital 
accommodation for their work-people. In that regard the 
British legislation alluded to has gone much further than 
has the statute law of India. But there is little doubt that 
the latter will continue to follow the British example so far 
as local conditions would seem to render it desirable. 

Provision of Work. The question whether there is to be 
implied in every contract of service an obligation on the 
master to provide a particular type of, or indeed, any work 
for his servant, has been the subject of much debate in the 
past. It may be taken now as settled law that there is no 
such implied term, in the sense of a term without which 
the contract would lose all efficacy. But it is equally 
well settled that where the surrounding circumstances are 
such as to make it necessary—^possibly even to the validity 
of the contract—to hold that some such term is to be 
implied such an implication will be made. 




I, Neivby v. WiUshire, (17S5) 2 
759 J Scarman in Casietl, 
(1795) Esp. 270 : If. 

Wilmott, (1800) 3 Esp. gi ; 

V. Banweil, {i8oa) 2 Isast 505 ; 
WennetU v. Adney, { 1802 )^ 3 Bos & 


P. 247 : Sellen V. Norman, (1829) a 
C & P 80 ; Cooper y. Phillips, (183s) 
4 C & P 581. 

2. Cooper If. Phillips, (supra) ^ 

5. Sellen v. Norman, (supra). 
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modern doctrine in England may be said to stein 
from a case decided in the Court of Appeal at the 
beginning of the present century. Allusion is here 
made to Turner v. Sawdon <§■ Co., [1901] 2 K.B. 
653. In that case the Plaintiff was a salesman, em¬ 
ployed on a fixed wage. He contended that he was 
entitled to be afforded regular and continuous employment 
as such; and that, if not provided with what he alleged 
to be requisite in the way of work, he would lose efficiency 
at his job. This contention was rejected. There are, how¬ 
ever, to be collected from the terms of the relative- judg¬ 
ments in that case (A. L. Smith M.R., Vaughan-Williams 
and Stirling L.JJ.) the following propositions: — 

(a) That it may be important in the case of an actor, and 
thus part of the consideration moving from his employer to 
him, that he would be given an opportunity of displaying 
his abilities upon the stage,' and therefore that in the relative 
contract there may well be an implied obligation on the part 
of the employer to provide such an opporhmity. 

(b) That a similar view might be taken in the case of an 
orchestral conductor or other musical director. 

(c) That the use of the words "engage and employ" in 
a written contract of service does not, of itself, impose on 
the master an obligation to provide continuous employment. 

The foregoing propositions do not, in reality, lay down 
any new law, as many earlier decisions to which the Court 
had resort cleai'ly indicated.^ 

An interesting case was decided by the Court of Appeal 
in England some five years later. [Devonald v. Rosser & 
Sons. [1906] 2 K.B, 728). In that case a workman was 
employed at piece-work rates. His contract contained a 
stipulation rendering him not liable to be discharged save 
on twenty-eight days’ notice in writing. The factory was 
closed down for a number of weeks, and during that time 
tire Plaintiff received a notice in terms of the above-men¬ 
tioned covenant. In an action brought by the workman, 
it was argued for his employers, that while he continued to 
be bound to them until the expiration of this notice, they 
were under no obligation to provide him with work, not¬ 
withstanding that, as a piece-worker, this meant that he 

T. In the foregom^^ regard the ii W,R, 595 ; Thomas v. Vivian, 
following cases should be stadied :— (1^72) 37 J,P. 22S ; Gravely v. 

Pilkington v. Scott, (1846) 15 M Barnard, (1874) iS Kq, 518. 

& W 657 ; Cook V, Sherwood (1863) 
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^ould earn nothing during the period the factory was closed. 
This argument was rejected by the Court as unreasonable, 
and not to be regarded as within the relative conh'act of 
service. Accordingly the Plaintiff was allowed to recover 
damages as for a breach of an implied term to provide him 
with work for the six weeks intervening between the closing 
down of the factory and the expiration of the aforesaid 
notice. The ratio of this decision is, of course, to be found 
in the equitable doctrine whereby an agreement pr stipula¬ 
tion therein may be held bad for want of mutuality. 

A further example of the influence of this doctrine is 
presented by the case of El&y v. Positive Assurance Co,, 
I Exch. D. 58, where Lord Cairns L.C. doubted the en¬ 
forceability of an agreement by a Company to employ a 
particular solicitor in all their business and to continue so 
to do, however Incompetent or incapable he might^ prove, 
unless and until they could establish an act of definite mis¬ 
conduct on his part. Here, too, the want of mutuality i.e., 
the 'one-sidedness' of such a contract, was the feature which 
led the Lord Chancellor to express the doubt he did. In 
Emmens v. Elder ton, 13 C.B. 495 a Company undertook 
to retain and employ the Plaintiff as its Attorney on a fixed 
yearly rate. The case was contested up to the House of 
Lords. It was there held that though the Plaintiff might 
claim a year's' salary, the Company was not bound to sup¬ 
ply him with all its business. 

In Ogdens Ltd. v. Nelson, [1904] 2 K,B. 410, which was 
affirmed by the House of Lor^ [1905] A.C. log, the broad 
general principle to be extracted from the books, was thus 
stated by Henn-Collins M.R. as follows 

' ‘Where the consideration which one of the parties is to 
receive depends on the other parly continuing in the same 
condition, there is an implied obligation on the part of the 
latter to keep in existence the conditions out of which his 
ability to malce a return' for tlie benefit received by him 
arises.” 

The following examples of the working out of this prin¬ 
ciple may be cited. In Rhodes u. Norwood, i A.C. 256 
the Plaintiff was employed as the Defendant's sole agent 
at Liverpool for the sale of coal there. Naturally there was 
a stipulation that the Plaintiff would not act in a similar 
capacity there for any rival trader. On the Defendant part¬ 
ing with this colliery, the Plaintiff sued as upon a breach of 
an implied term to maintain the colliery. But the House 
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gi^ords held that the contract could not be so construed, 
and that it only obliged the Defendant to sell, through tlie 
Plaintiff at Liverpool, such coal as he might send him there 
in the ordinary course of his business. 

In Turner v. Goldsmith, [1891] i Q.B, 544, the Plaintiff 
endeavoured to set up an obligation on the part of the De¬ 
fendant to keep a factory in existence so as to provide the 
Plaintiff, as die Defendant’s commercial traveller, with 
goods to sell on commission. The material words in the 
contract gave the Plaintiff a commission on sales of various 
goods "manufactured or sold" by the Defendant as might be 
forwarded by the latter to the Plaintiff to be sold on commis¬ 
sion. During the subsistence of the contract the Defendant's 
factory was destroyed by fire. The relative agreement 
made no reference to the Defendant’s factory. The Coiiit 
declined to regard the continued existence of the factor^’ 
as an implied term of the contract, but, on a construe of 
the operative words quoted above, held the Defendants 
bound to send the Plaintiff a reasonable amount of samples 
to enable him to earn a commission. To work out such an 
obligation, meant, of course, that on the destruction of their 
own factory the Defendants would be obliged to have re¬ 
course to other manufacturers’ goods for the purpose of 
resale through the Plaintiff. 

In Turner v. Sawdon Co. (supra), another instance 
of a commercial traveller serving on a fixed salary, 
it was held that it would not be a breach of contract, if the 
traveller actually had periods of idleness, so long as, work¬ 
ing or not working, his salary was regularly paid. 

In Lagerwall v, Wilkinson, Henderson 6 - Clarke Ltd., 
(80 L.T. 55) the Plaintiff, a commercial traveller, failed in 
his claim to damages consequent upon the Defendants' re¬ 
fusal, after a certain date, to send him on any journey for 
them. The Plaintiff, however, was not even partly paid 
by commission, his remuneration being solely a fixed salary 
and his expenses when actually travelling; and this the 
Defendants had always paid. When the Defendants consi¬ 
dered his employment as a traveller unprofitable to them, 
they had continued to pay the salary and were ready and 
willing to continue so to do while ^e contract of service 
lasted. This defence was held good. 

In a recent case in England (Collier v. Sunday Referee 
Publishing Co. Ltd., [1940] 4 E-R- 234) the decisions in 
Turner v. Sawdon and Lagerwall v. Wilkinson, Henderson 
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& Clarke Ltd. {Supra) were considered, and so was 
early case of Driscoll v. Australian Royal Mail Steam Navi¬ 
gation Co. (1859) I F & F 458. In Driscoll's case the Defen¬ 
dants had contracted to employ the Plaintiff on a named 
ship of which they were the owners, and the Plaintiff 
had accepted appointment to that particular vessel. The 
Defendants then sold this ship, whereby the Plaintiff 
lost his employment. The Plaintiff was held to have 
a clear cause of action for damages as for a breach of 
contract, 

In Collier's case the material facts were that the Plaintiff 
had by the Defendants been appointed chief sub-editor of 
their newspaper, known as the Sunday Referee, for a period 
of twelve months from ist September, 1937 ' contract 
was renewed for a period of two years from ist September, 
1938, at a higher rate of salary. Next yeai‘, however, the 
Defenclants sold this newspaper, and the purchasers declined 
to appoint the Plaintiff as' chief sub-editor. From June 
1939 to November 1939, his old employers continued to pay 
him wages at the last agreed rate; but the Plaintiff was re¬ 
quired to accept any work offered him, as they could not 
employ him in the capacity under which he had agreed to 
serve them. After November 1939 the Plaintiff no longer 
attended office and sued the defendants for damages as for a 
wrongful dismissal accruing by reason of the sale of the 
paper. Asquith J. gave judgment in his favour, in the 
course of which he observed : *Tt is true that a contract of 
employment does not nece.ssaTily, or perhaps normally, 
oblige the master to provide the servant with work. Pro¬ 
vided I pay my cook her wages regularly, she caimot com¬ 
plain if I choose to take any or sill of my meals out. In 
some exceptional cases there is an obligation to provide 
work~where, for ir^tance, the servant is remunerated by 
commission, or where (as in the case of an actor or singer) 
the servant bargains, among other things, for publicity, 
and the master by withholding work thereby withholds tlie 
stipulated publicity: see Marbev. George E^wardes (Daly's 
Theatre) Ltd., [1928] i K.B. 269.’[ 

It would seem that courts in India are inclined to apply 
the doctrines which are to be collected from the foregoing 
English decisions. But the case-law is meagre. In Jacob 
Elias Sassoon v. Dossa Kalian, (1911) 15 I.C. 757 1 fh® Court 
of the Judicial Commissioner in Sind held an agreement to 
"retain or employ" a servant involved no obligation to 
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work unless sucli an obligation were expressly con- 
-tained or must necessarily be implied from the terms of the 
contract read as a whole, but that if a servant be engaged 
for a definite period and is to be remunerated by wages to 
be estimated witti reference to his actual out-turn, such a 
contract does ordinarily involve an obligation to supply 
work; and this inference is all the stronger where the con¬ 
tract contains a stipulation for its determination by a speci¬ 
fied length of notice. 

Exclusive Service. There is no term of necessary impli¬ 
cation in a contract of service that the servant will take no 
other employment during its currency. It is a matter of 
construction whether in such a contract, if embodied in writ¬ 
ing, there is or is not an expressed or implied term that the 
whole of the servant’s available time is to be given to the 
performance of his duties under that contract, or, if oral, 
whether the surrounding circumstances make it plain that 
such was the intention of the parties. 

In Lloyd v. Midland Rly. Co., (1914) 30 T.L.R. 247 the 
facts were that the Plaintiff had a contract with the owners 
of a theatre, and at the tlieatre he worked during the later 
hours of the evening and early part of the night. While 
that contract W'as subsisting he entered into the service of 
the Defendant Railway as a plate-layer, his hours of duty 
as such not interfering with the other occupation. He met 
with an accident on the Railway during his employment and 
claimed compensation from the Company under the Wotk- 
men's Compensation Act 1906. The arbitrator took into 
consideration the Plaintiff’s earnings from the Railway at 
Rs. 21/- a week and from his other employment at Rs. 7/- 
a week, holding consequently that the man's earning capa¬ 
city was Rs. 28/- a week, and he gave him compensation 
on that basis. The Railway Company appealed, alleging 
that its Rules were incorporated in the Plaintiff’s contract 
of service and that, by Rule (i) a Railway servant was 
bound to devote himself exclusively to the Company’s ser¬ 
vice. The Court of Appeal doubted whether tliis rule was 
so incorporated, and held that anyhow the Company had 
no right to interfere with the man's time in hours during 
which he was not employed on the Company's work, so 
long as the other employment did not involve him in any 
neglect of his duty to the Railway. The award of the arbi¬ 
trator was upheld. 

Testimonials. Unless by virtue of some special enact- 
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ment relating to a particular class of employed person,' or 
the contract itself so provides, there is no term to be implied 
in a contract of service imposing upon the master the duty 
of giving his servant any certificate or other writing testi¬ 
fying to the latter's performance of the tasks allotted to him 
whilst in the master’s employment. Nor is there, by impli¬ 
cation, any duty cast upon the master to answer either in 
writing or verbally the request of some prospective employer 
to be furnished with information as to the man’s character 
as a servant (e.g., touching the reason for the servant leav¬ 
ing his service). Lord Esher M.R. said the last word^on 
this subject when in Pullman and Anr, v. Walter Hill & Co. , 
[1891] I Q-B. 524 he observed, "It is not the legal duty of 
the master to give a character to the servant, but it is his 
moral duty to do so." 

It is common in India for employers of domestic servants 
to furnish them with a 'certificate',®—so-callcd—addressed 
to no one in particular, but so worded as to be in the nature 
of a general testimonial. Many other employers give to 
their employees, whether clerks or persons who have per¬ 
formed mere menial duties, 'certificates' of a like order. It 
is well settled in England that the property in every such 
general testimonial is in the servant, who is accordingly 
entitled to its possession, and who may therefore maiptain 
an action against anyone who deprives him of it, e.g., by 
retaining it in spite of his demand to recover it.® It is sub¬ 
mitted that the relative law in the foregoing regard is no 
different in India. 

It is sometimes felt that there is an element of danger in 
condescending to furnish a certificate of character, particu¬ 
larly when the recipient is not tiie servant himself, but a 


3, e.g., by sec. 43of the 

InMm Merchant Shipping 
(XXI of 1923) the Master of a ship 
(except of such as are classified as 
home-trade ships of tmder 300 tons 
burthen) is obliged to sign and give 
to a seaman discharged from his 
ship in India, either on ^at dis- 
cliargf or on payment of his wages, 
a CertiJjcat© in a prescribed form 
stating the quality of the man's 
work or whether the seaman has ful¬ 
filled his obligations under the 
vSfiip's Articlcs~the latter rather 
curiously styled "the agreement 
with the Crew"* A Master's 
failure to carry out this obligatioii 


is by sub'Sec* 2 of sec. 43A made 
a punishable offence. 

It has been held in England with 
reference to similar provisions tinder 
the (English) Merchant Shipping 
Act 1854, that no action will He 
against a Master for refusing such 
a certificate^ the remedy being in 
that case provided by the terms of 
the Statute itself, iValla^ce v. 
Falh. 13 Q-B.X), 109.} 

2. In England usually styled a 
'character': in India frequently 
alludecl to bv both parties as a 

3. Wennhah o. Morgan, (1888) 
20 Q.B.D. 635. 
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party. This arises from the fact that it is possible to 
“^defame a servant, and thereby to become exposed to an 
action for damages or some other form of judicial proceed¬ 
ing. Information of the kind alluded to is, however, of 
so^ much importance to sociely that a person who, in good 
faith, states what he believes to be true concerning one of 
his servants, and does so for the information of pne to whom 
the testimony given will be of value, is fortunately by no 
means without the protection of the law. 

The law relating to the topic of Defamation is in India 
well settled) and, so far as Civil proceedings be concerned, 
is based on die corresponding law of England, 
t Defamation is a tort. If the conduct complained of as 

injurious consists in publishing defamatory statements in 
writing, it falls within the category of Libel; if what is com¬ 
plained of is a statement made verbally to anyone other 
than the complaining party himself, it is said to be Slander. 
It is essential to a cause of action that the publication of the 
words alleged to be defamatory should be to one or more 
third parties. ^ It is not defamatory to say what you think 
of a man to liis own face, however abusive you may choose 
to be, so long as what you say be not overheard. In like 
manner an abusive letter, however wrongly accusative which 
meets no eye but that of the person so attacked, constitutes 
no 'publication' within the meaning of that word as under¬ 
stood in the law of Defamation. 

Every defence known to that branch of the law is open 
to giver of a testimonial or of a report, whether made 
verbally or in writing and which is alleged to be defamatory. 
Por our present purpose the nature of the protection of 
which a master may avail himself in the circumstances con¬ 
templated need be no more than broadly indicated. If the 
statenient complained of be true in substance and in fact 
there is then a complete defence. For no man can be heard 
to complain of a statement concerning himself which does 
not depart from the truth. For that reason the complain¬ 
ing party must plead that the words used constitute ‘a false 
and malicious libel' or a 'false and malicious slander' as 
the case may be. The law imputes an element of malice 
wherever tne falsity of a statement so made is established 
by nie evidence adduced. But it distinguishes between what 
Js thus inferred as malice, and the attitude of mind of a 
person comjplained against which points to a deliberate in¬ 
tention to injure by the making of a statement known to be 

9 
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In the relative law, malice of the last-named order 
is sometimes spoken of as ‘express' malice—iri contradis¬ 
tinction to merely ‘inferred’ malice—or as ‘malice in fact . 

Other lines of defence available to a defendant in an 
action of Defamation, are that the matter complained of was 
published on a ‘privileged occasion*. The literature of the 
law of Actionable Defamation distinguishes between Abso¬ 
lute Privilege and Qualified Privilege. Where the facts sup¬ 
port a plea of Absolute Privilege the defendant ts completely 
protected. He will be equally protected in instances where 
the facts relied upon will support a plea of qualified Privi¬ 
lege, unless the Plaintiff is able to set up the plea, and 
establish facts by evidence which show, that the Defendant 
was actuated by 'express’ malice. In that case the defence 
of Qualified Priwlege will fail and a decree for damages may 
be successfully claimed. 

In England, if the words complained of be so grossly in¬ 
jurious that the effect on any reasonable man defamed by 
them might be likely to lead him to commit a Breach of the 
Peace, proceedings may be taken against the author of the 
words for the specific offence of Criminal Libel. 

The substantive law of crime in India is to be found m 
the Penal Code (Act XLV of i860), one section of which* 
enables a pei'son injured by a grossly defamatory statement 
to initiate criminal proceedings against the maker of it. 
There is little or no doubt that the framers of the Code in¬ 
tended to effect no more than is created by the Common 
Law notion of criminal libel. But the relative section of the 
Penal Code is in practice far more resorted to in the fore¬ 
going regard than its framers could ever have foreseen. It 
commonly happens that the conclusion of protracted and 
expensive proceedings in a criminal court in India under 
the relative section, is a finding that the words complained 
of constitute no more than vulgar abuse. And in but few 
instances will courts condescend to punish where that is all 
which the facts establish; for de minimis non curat lex* 

Though it is common even in the books to si)eak of the 
statement itself, and so of the document containing tile 


1, The condition under which 
Absolute Privilege can be suiccess- 
fully claimed are relatively few. 
Testimony given in a Court of Jus¬ 
tice pursuant to a Summons^ and 
Reports rendered to superior offi¬ 
cers in the public service which arc 


in accordance with recognised 

duties I are examples- 

2. Sec. 500. 

3. Which may be translated 

"The law no account of 

trifles.** 
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5ged libel, as 'privileged', in sti'ictness, the privilege 
attaches only to the occasion on which the matter complained 
of is published, A libel or slander is said to be ‘published’ 
when it is communicated to one or more persons otlrer than 
the complainant. Such communication can be intentionally 
effected, or may take place otherwise, e.g., when the docu¬ 
ment containing an alleged libel passes through the hands 
of a clerk who reads it, or is transmitted by a telegraphist 
in the ordinary course of his duty. 

It is well to remember that those who have a moral right 
to obtain such information as they can touching a servant’s 
character, are (i) anyone thinking of employing the servant, 
(2) anyone who has taken him into service, (3) an employ¬ 
ment agency, and (4) even a previous employer who can 
display some valid reason for making an enquiry concern¬ 
ing the servant’s subsequent conduct. To bring the occasion 
within the doctrine of privilege it is not necessary for there 
to be a specific demand made on the master. He may, if 
he feel it his duty, himself volunteer information touching 
a servant's character. In conceivable circumstances the 
state of a servant's health may be something which an in¬ 
tending employer may justifiably enquire about, in which 
case a truthful answer will be as much protected under the 
doctrine of privilege as will be a reply to any other question 
relevant to the topic of efficient service.* 

It remains to notice that damages in an action of Defa¬ 
mation where no serious injury to reputation is shown are 
often what lawyers call 'contemptible': juries in such in¬ 
stances in England awarding no more than one farthing as 
damages. In India, where juries are not empanelled to try 
civil suits, judges will sometimes grant no more than a 
rupee as darnages. On the other hand, where the state¬ 
ment complained of is shown to have done real injury, 
damages will usually be substantial." 

Suspension. Certain employers either possess or suppose 
themselves to possess a right to forbid a servant to perform 


1, The following decided cages 

3 ort the several propositions 
5 above: Carrol v. Bird (iSoo) 
3 Esp. 201 ; Handley v. Moffat, 
(1672) 21 W,B;, 231 : Rogers 
Cliff ton, (1803) 3 Bos Sc P 587 ; 
Pattison v. Jones, (1828) 8 B C 
578 ; Fonntmn v. Boodle, {1842) 3 
5 ; Gardmr v, Slade, (1849) 13 
Q,B. 796 : Harris v. Thompson, 


(yS53) 13 C & B* 333 ; Fryer v. 
Kinnersley, (1863) 15 C.B, (N.S.) 
422 : Murdoch V. Funduhlian, 
(r886) 2 TX.R* 614 C,A. 

For the resti the reader is referred 
to the leading text-books on Libel 
and Slander. 

2. The topic of damages as re¬ 
levant to Contracts of Service is 
dealt with in Ch. VI, post. 
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the tasks he has undertaken and to withhold wages for so 
long as the prohibition in that regard subsists. For some 
reason, not easy to understand, it has become customary to 
describe this power as a right to 'suspend’ the employed 
person. The legal effect of such a power, if and when pro¬ 
perly exercised, has given rise to some conflict of decisions 
in India which has yet to be resolved. It is, however, sub¬ 
mitted as sound law and as in conformity with the more 
cogent authorities in this country that such a power is not 
to be thought of as created by any 'implied' terra in an ordi¬ 
nary contract of service between master and man. The 
topic is discussed in detail in Chapter V of this volume. 
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Trade Protection. The ever growing complexity of 
human affairs often obliges employers to include in contracts 
of service special obligations on the part of those they 
employ. Such special clauses have for their object the pro¬ 
tection of the master’s interest in the product of the common 
endeavour. The usual type of clause with this aim in view 
is that by which the employee covenants not to accept 
employment or otherwise engage himself in work of a 
kindred character within a specified distance of his inaster’s 
place of business and for a named period after leaving the 
master's employment. Clauses of this order are common 
where the nature of the employment involves particular skill 
and the knowledge of processes which in the avocation con¬ 
cerned would be regarded as 'trade secrets'. Stipulations 
of this order are not per se bad as being in restraint of tiade. 
And though they be negative stipulations, Aey will be 
enforced by injunction on a breach occurring or even 
by preventive injunction on evidence of a threatened 
breach.^ 

Security Deposits. There is nothing to prevent it being 
made a term of a contract of service that the servant should 
deposit with his master a sum of money by way of security, 

I. This topic as one displaying thus continue in force after the 
contractual rights which survive servant has left the employment, 
the determination of the other is dealt with comprehensively in 
terms of a contract of service and Ch, VI, pest. 
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-ane therefore returnable to the sen^ant on deteiinination 
of the contract, unless it shall have been forfeited to mitigate 
loss to the master occasioned by circumstances which the 
money so deposited was by the parties intended to cover 
wholly or in part. Such circumstances are usually to be 
found where the servant by the nature of his employment 
is dealing with cash or other valuable property of his master. 
Thus it is common to find that accountants and cashiers are 
required to furnish such security. As it matters nothing to 
the master whence the security be furnished, so long as such 
security be in his hands before a servant shall actually take 
over the duties assigned him under the contract, it is com¬ 
mon to find that when the security required is substantial, 
the master, in lieu of cash, will a^ee to accept what is 
slyled a Fidelity Bond entered into by an approved Insur¬ 
ance Company.* Banking companies in England make re¬ 
gular use of these facilities, But the position in India in 
Banking institutions is often more complicated; e.g. by an 
independent contract between the Bank and some person in 
the position of a large-scale financier, whereby the later 
undertakes to guarantee the Bank against loss of any 
part of its cash, either at one or more particular branches 
or all its branches. In practice the guarantor, by the 
terms of such a special contract, keeps a representative 
on the preiTuses with a right to check the cash daily: 
moreover he usually has some say as to the persons who 
are employed as actual cashiers, or who handle cash in 
transit, and as to the terras of their employment. But the 
cashiers themselves, and all others so alluded to, are not the 
servants of these guarantors, but of the Banks where they 
are employed. In many instances, a particular family may 
be found to have been the recognised guarantors for the 
same Bank during several generations. In northern India, 
such persons are generally stjded shroffs. 

There is anotlier class of employment in which the fur¬ 
nishing of security by a servant is wisely insisted upon by 


I* Stir.b is the description of the 
legal mstruiiient by which an In¬ 
surer guarantees the fidelity of the 
servant within the limit of the sum 
in the relative policy mentioiied* 
and for the period which is expres¬ 
sed in it. In the law relatii^ to 
Insurance, this is known as a Fide¬ 
lity Guarantee Policy, In most 


cases the person whose fidelity is 
thus guaranteed pays the premium. 
Often, however, employers, in order 
to prevent the policy lapsing for 
non-payment of the premium, pay 
it themselves, and deduct such pay ¬ 
ment, expressly made as it is on the 
servant's behalf, from the agreed 
salary or wages. 
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his employer. Allusion is here made to such employment 
as entrusts the servant with physical power over substantial 
quantities of easily convertible goods, tlie property of his 
master, or of someone for whom the master holds it in the 
ordinary course of the latter's business. It is not necessary 
to multiply instances. One must suffice. 

For the purpose contemplated it may be useful to make 
mention of certain contracts for the carriage of goods. In 
England, the owners of railway undertakings, like their 
predecessors who held themselves out as carriers for reward 
fay horse-drawn vehicles along the roads of England, or by 
horse-drawn barges by inland waterways, are in contempla¬ 
tion of law styled ‘Common Carriers’, whose obligations to 
their customers have been, defined by statute ever since the 
Carriefs Act of 1830. 

In India the position is different. It is true that there is 
a statute known as the Carriers Act (III of 1865) and this 
is still in force. But since the Indian Railways Act (IX 
of 1890) the former act has by the last-named statute been 
made inapplicable to railways, whose liabilities to their cus¬ 
tomers for the carriage of the latter's goods is that of bailees, 
as defined in sec. 161 et seq. of the Indian Contract Act. In 
other words, an Indian railway is not a Common Carrier, 
but never anything more than a bailee, unless by tlie terms 
of a special contract between it and its customer, it chooses 
to accept a greater degree of responsibility. The distinction 
is of importance, because the bailee is not by mere accept¬ 
ance of that posftion an insurer of the property placed in his 
charge; while a Common Carrier by virtue of the statute 
alluded to is ipso facto constituted such an insurer. The 
result is that the Common Carrier must compensate the 
owner of the goods which the latter has placed in his posses¬ 
sion for carriage, for any loss, destruction, or deterioration 
of the goods whilst they be tlius in his charge. 

It is outside the scope of the present treatise to discuss 
the terms and conditions by which Common Carriers 
can reduce the liability so imposed upon them, save to say 
that their powers in this respect are by no means unlimited. 
For the purpose of the topic of Security Deposits, it is 
sufficient to point out that as the normal liability of a Com¬ 
mon Carrier is that of an Insurer of the goods he carries, 
he naturally seeks to cover the losses to which he may 
be exposed with the minimum expense to himself. It 
follows that, if he be wise, he will insist upon his servants 
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take charge of, or afterwards handle for purpose of 
capriage or delivery, the goods entnisted to him, 
furnishing him with security in some form or other. 

In India, the Carriers Act, with all the before-mentioned 
consequences, applies to carriers by inland waterway and 
to those who hold themselves out as carriers by road. Of 
recent years a large quantity of such traffic proceeds over 
long distances by motor lorries or motor trucks thro^ughout 
the arterial roads of the country. Most of the re.sidential 
townships in the mountainous parts of the country are not 
directly accessible by rail; and where this is the case their 
inhabitants depend over distances between ten and as much 
as a hundred miles, or more, upon motor transport, for the 
delivery to and from them of goods, merchandise, and 
mails. 

In 1934 was passed the Carriage by Air Act (XX of 1934). 
This was amended by Act XXXI of 1 ^ 39 ' In the present 
context it is only necessary to refer to it as germane ty the 
question whether a carrier by air is a Common Carrier or 
whether he is a mere bailee as are Indian railways; or, 
whether in any other respect, the carrier by air has such 
liabilities as might make it reasonable for him to insist upon 
security by his servants. 

It is therefore to be noted that the provisions of the 
Carriage by Air Act attracts neither the Indian Carriers Act 
nor the law of Bailment as creating the carrier's liability 
for goods entrusted to it. 

What the Statute does is to apply the Rules accepted by 
the Warsaw International Convention of 1929, subject to 
the other provisions of the Act itself. 

The Rules alluded to are set out in some five chaptyrs 
incorporated in the First Schedule to the Act. The liabflities 
of the carrier form the subject matter of Chapter III. It 
must suffice to say of the liabilities as so set forth that, for all 
practical purposes, they put the carrier by air in Inffia on 
much the same level as that of a Common Carrier in this 
country. 

Eestrictive covenants. Special clauses falling within this 
category are designed to take effect after the servant shall 
have left his master's employment, and aim at preventing 
him either personally competing with his master for an 
agreed period or taking service with anyone who does or 
might so compete. The effect of such clauses and the 
circumstances under which courts of Equity in England and 
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under the corresponding law Courts in India will enforce 
tliem are dealt with in the last chapter of the present volume. 

Patents and Designs* Special clauses, where considered 
necessary, are often inserted in appropriate contracts of 
^rvice which provide for the ownership of patent rights to 
inventions discovered or worked out by the servant on tlie 
master's premises, and sometimes with the latter's aid. 
Usually rights of this order are sought to be secured to the 
master. In other instances the servant, where he is him¬ 
self the inventor or designer may by the relative clause 
be permitted to enjoy joint rights with the eraployea'. 

A case of no small importance to employed persons of 
an inventive turn of mind was decided by the Court of 
Appeal in England in 1945: Vokes Lid. v. Heather, 62 
K.P.C. 135, The material facts as found by the trial judge 
were that the Defendant Heather was an inventor. The 
Plaintiff Company through one of their directors {Yokes) 
tiecarae interested in Heather's devices which they first saw 
at an e^ibition. He was already the owner of various 
patei^ in respect of them, and was applying for others. 
The Company became de.sirous of acquiring them or obtain¬ 
ing the use of them on reasonable terms, subject only to 
their being subjected to a period of trial and testing. As 
the Company had no one with sufficient skill for that 
purpose, they made a contract of service with Heather 
whereby the latter should enter their employment for six 
months during which time he would supervise the manu¬ 
facture and to some extent the sale of his specialities, and 
during that time the Plaintiffs were to have an option to 
make up their minds whether the inventions represented 
a commercial proposition for them. They eventually 
sought to enforce a claim to beneficial ownerehip of the 
inventions made by Heather as their employee, 
whilst in their service, alleging that he was a mere draughts¬ 
man or draughtsman-designer. This was resisted by the 
Defendant Heatner who maintained that his position was 
that of a supervisor, that the inventions were his, and that 
the Company never exercised their option to acquire them 
within the time stipulated or at all. Romer J. dismissed 
their suit holding that, having regard to the terms of the 
conact, which was a very special one, the patents obtained 
by Heather in the circumstances in which he did obtain 
them, remained his property. The Company appealed. 

I. Indian Patents and Designs Ati (IT of 1911). 
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the appeal the case of Adamson v.- Ketiworthy, (49 
R.P.C. 57) was cited. There Farwell J. had been dealing 
with the case of a draughtsman employed in an engineering 
draughtsman's office, and the learned judge, at p. 68, 
pointed out that under m employment of that naked descrip¬ 
tion one of tlie duties might be to apply his inventive powers 
to any problems presented to him for solution; in other 
words he was employed, among other things, to invent, and 
it followed as a matter of course, subject to anything in the 
contact pointing in a different direction, that when he made 
an invention, being employed to invent if he could, that 
invention would not he his property but the property of his 
master. "That," said the Master of the Rolls commenting 
on the case cited,- "is contract, and nothing but contract: 
and in order to ascertain whether such a right in the master 
arises, the contract must be looked at and construed on 
ordinary principles of construction in the light of any sur- 
sounding circumstances admissible for that purpose. ... It 
is quite a mistake to suppose that the mere fact of employ¬ 
ment in a drawing office can be in some way isolated, and to 
say that it necessarily carries those consequences merely 
because the man is working in the drawing office." 

Later in his judgment the Master of the Rolls dealt with a 
contention spoken of as "an obligation of good faith", as 
somehow entitling the Company to claim ownership of these 
Patents; a suggestion that quite outside the contract there 
existed some equitable obligation of good faith in an 
employee in such a situation as this. "I have always under¬ 
stood,’^’ said the Master of the Rolls, "and I believe it to 
be right, that when you find in litigation conceining relation¬ 
ships such as Master and Servant, references in judgments 
to obligations of good faitli, all they mean is this that on the 
true construction of the contract having regard to its subject 
matter and its surrounding circumstances there is a 
contractual obligation on the part of the servant to exercise 
good faith." Commenting on a decision of Byrne J., in 
Worthington Pumping Engine Co, v. Moore, (20 R.P.C. 41) 
where an obligation of good faith arose under a contract 
which was not one for a draughtsman, the Master of the 
Rolls went on to point out that in that case, on a construe 
of the contract, it had been found as a fact that there was 
an obligation to act in good faith, and that there had been 
a breach of that obligation, and he went on: "The intro¬ 
duction of equitable principles, apart from contract, into 
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sufficient to define by express words or necessary implication 
what the obligations of the parties are/’ The judgment of 
Romer J,, in which the Defendant Heather had succeeded, 
was upheld. 

Copyright. The true relationship created between Master 
and Servant under the law of India is, as more than once 
indicated in this chapter and the first of our treatise, a ques¬ 
tion of law, the relative law being the law of Contract. Thus 
as pointed out by the Master of the Rolls in Yokes Lid. v. 
Heather {supro^, in order to determine the rights of parties 
to such a contract in any given set of circumstances it is 
tlie contract itself which must be looked at and construed; 
and that there is no room in an ordinary contract of service 
for importing some special equity dependent upon the 
doctrine of good faith, where the relationship of the parties 
and the plain obligations under the contract do not warrant 
it. The ratio of mat judgment as expressed by the Master 
of the Rolls applies as much to such a question as the owner¬ 
ship of copyright as to the ownership of patent rights. In 
other words the circumstances surrounding a particular type 
of employment may _as naturally attract die law relating to 
Copyright as other circumstances attract the law’ relating to 
Patents and Designs. The references to the Indian Law 
of Copyright which are made below, and the illustrative 
cases referred to are designed to indicate—-but in outline 
only—matters which may well be of interest to those who 
are related as employers and employed. 

The Indian Copyright Act (III of IQ14) is divided into 
four short chapters covering in all no more than 14 sections 
and one schedule, the latter reproducing such portions of 
the English Copyright Act of iqii (i & a Geo. V, c. 46) as 
are applicable to India. There was formerly a second 
schedule, but that was repealed in 1927 by Act XII of that 
year. In like manner the second schedule to the English 
Copyright Act of 1911 was repealed by the Law Revision 
Act (17 & 18 Geo, V c. 42). The Act in force in India prior 
to 1914 and which was repealed by the Statute of that year 
had been passed in 1847 (Act XX of that year). 

By sec, 2 it is provided that unless there be anything 
repugnant in the subject or context: — 

(r) the Copyright Act means the Act of iqii (i & 2 Geo. 

V, c. 46), and 
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^^j^Iationsiiipa of this kind is a thing which I think shoul< 
general, repudiated. The contract is there, and 
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words and expressions defined in the Copyright Act 
^ave the same meaning as in that Act. 

The period of enjoyment of copyright together with 
certain conditions is laid down in sec. 3 of the English Act 
thus attracted, and which reads as follows:—- 

Term of copyright.—The term for which copyright shaM 
subsist shall, except &s otherwise expressly provided by this 
Act, be the life of the author and a period of fifty years 
after his death: 

Provided that at any time after the expiration of twenty- 
five years, or in the case of work in which copyright subsists 
at the passing of this Act thirty years, from the death of 
ike author of a published work, copyright in the work shall 
not be deemed to be infringed by the reproduction of the 
work for sale if the person reproducing the work proves 
that he has given ike prescribed notice in writing of his 
intention to reproduce the work, and that he has paid in 
the prescribed manner to, or for the benefit of, the owner 
of the copyright royalties in respect of all copies of the work 
sold by him calculated at the rate of ten per cent on the 
price at which he publishes the work; and, for the purposes 
of this proviso the Board of Trade may make regulations 
prescribing the mode in which notices are to he given, and 
the particulars to he given in such notices, and the mode, 
time and frequency of the payment of royalties, including 
(if they think fit) regulations requiring payment in advance 
or otherwise securing the payment of royalties."' 

By virtue of the provisions of sec. 3 of the Indian Act, 
for references to the Board of Trade there we are to read 
the Governor General-in-Council—^which nowadays means 
the Central Government. 

One of the earliest cases in England after die passing of 
the statute of Anne was Webb v. Rose, (1732} 4 Burr 2330 
in which stolen precedents of conveyancing were printed 
and published. 

The English Act of 1911 by the proviso (b) to sec. 5(1) 
sets out an exception to the statement made earlier in the 
section that the author of a work shall be the first owner of 
the copyright therein, by enacting that 

Where the author was in the employment of some other 
person under a contract of service or apprenticeship and 
the work was made in the course of his employment by 
that person, the person by whom the author was employed 
shall in the absence of any agreement to the contrary, he the 
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first owner of the copyright, but where the work is 
article or other contribution to a newspap&r, magazine, 
or similar periodical, there shall, in the absence of any 
agreement to the contrary, he deemed to he reserved to 
the author a right to restrain the publication of the work, 
otherwise than as part of a newspaper, magazine, or similar 
periodical. 

Under the old Copyright Act in India (XX of 1847) 
decisions of the English courts were already regularly 
followed. An example from the last decade of the 19th 
century sufficiently illustrates the foregoing statement. In 
Macmillan & Anr. v. Suresh Chandra Deb, I.L.R. 17 Cal. 
951, the Plamtiff alleged that the Defendant was in breach 
of the copyright which the Plaintiff enjoyed in Palgxave’s 
celebrated Golden Treasttry of Songs and Lyrics. The 
decision is of classical importance in India, having regard 
to the large trade in school and college text-books founded 
upon literary work by quite other hands, but to which the 
writer of the text-book has contributed notes, sometimes 
amounting to an out-an-out commentary. 

Wilson J., in disposing of the suit, founded upon two 
well-known English authorities Longman v. Winchester, 
16 Ves 269 and Hogg v. Scott, 18 Eq. 444 and in particular 
where Lord Eldon in the first-named case observed, "So 
in tlie instance mentioned by Sir Samuel Romilly, a work 
con.sisting of a selection from various authors, tsvo men 
might perhaps make the same selection; but that must be 
by resorting to the original author, not by taking advantage 
of the selection already made by another”; and on what 
Hall V.C, had to say in the second-named case, where he 
laid down the true principle thus: "The Defendant is not 
at liberty to use or avail himself of the labour which the 
Plaintiff has been at for the purpose of producing his work, 
that is, in fact, merely to take away the result of another 
man's labour, or, in other words his property.” Wilson J., 
on the facts exposed in the case before him, and on ffie 
aforesaid authorities, held that the selection by Palgrave 
embodied in his Golden Treasury was the subject of his copy¬ 
right and the Defendant's books had infringed that right. 
To the same effect as to the principle is the decision in 
Ghafur Bakhsh v. Jwala Prasad Singhal, (1921) I.L.R. 43 
All. 412. 

By sec. 2(1) cl, (iv) of tlie English Copyright Act, (to be 
deemed incorporated in the corresponding Indian statute) 
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iS^ong one of the acts which do not constitute an infringe¬ 
ment of a copyright is: 

The publication in a collection, mainly compo&ed of 
non-copyright matter, bona fide intended for the use of 
schools, and so described in the title and in any advertise¬ 
ments issued by the publisher, of short passages from- pub¬ 
lished literary works not themselves published for the use 
of schools in which copyright subsists: Provided that not 
more than two of such passages from works by the same 
author are published by the Same publisher within five 
years, and that the source from which such passages are 
taken ts acknowledged. 

The proviso above appearing was the subject-matter of 
judicial interpretation in Educational Book Depot v. 
Rahindra Nath Tagore, LL.R. 55 All. 564 where the in¬ 
fringement consisted of five passages which had been taken 
from three books within the material period. 

Rights respecting the compilation and printing of 
examination papers provided matter for decision under the 
Copyright Act in a modern case of England: University 
of London Press Ltd. v. University Tutorial Press Ltd., 
[igi6] 2 Ch. 601. In that case it was inter aha decided 
that examiners employed to set papers are not under 
contracts of service. It is submitted that the decision would 
be otherwise in a case where a schoolmaster, under an 
ordinary contract of service, had, as part of liis duty, that of 
setting terminal examination papers either to his own cla.ss 
or for any other purpose within the course and scope of 
his employment. 

In Mahomed Abdul Jalil i/. Ram Dayal, (1916) I.L.R. 38 
All. 484 the Plaintiff was a professor of Queen's College, 
Banaras, and a member of the Board of Studies of the 
University of Allahabad. The Board of Studies wanted 
graduated extracts to be prepared from standard Persian 
authors suitable for students.. These the Plaintiff eventually 
proceeded to make. The Board approved those lists, which 
were for tlie Matriculation and Intermediate examinations. 
Another list, prepared by the Plaintiff for the B. A. Examina¬ 
tion was also approved, though with some slight alterations. 
Later on, the Syndicate of the University published a 
syllabus including inter'’alia the Plaintiff's selechons. 

The Defendants obtained access, as any member of the 
public was entitled to do, and as “an enterprising firm of 
publishers was practically certain to do," to the syllabus 
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printed under the authorify of the University in 1914 and 
they printed three books to which the Plaintiff objected as 
constituting a breach of his copyright. 

The Court held on the facts that when tlie Plaintiff, as a 
member of the Board, laid the results of his skill and 
experience before the Board, and then joined with the other 
members of it in preparing the syllabus for the examinations 
—thereby incorporating the results of his work in that 
syllabus—he placed those results unreservedly at the 
disposal of the University authorities. He might have 
desired those authorities either to remunerate him for 
his labour or take suitable measures to protect the copy¬ 
right in the selections themselves. But when tlie University 
published its syllabus, it surrendered any copyright, which 
may or may not have existed, unreservedly into the hands 
of the general public, It followed that neither the Plaintiff 
nor the University had any copyright in the matter so pub 
lished, and the Defendant firm was not an infringer. 

In Lamb v. Evans, [1893] i Ch, 218 the Court of Appeal 
decided that a translator had a copyright not only in a 
guide-book which he had produced—in that case styled The 
international Guide of British and Foreign Merchants and 
Manufacturers—bnt to the arrangement of sets of advertise¬ 
ments, including page headings, though not to each indivi¬ 
dual advertisement as such. That case also decided that 
illustrative matter appearing in the text was also the 
Plaintiff's copyright save in one or two instances. The 
alleged infringer had been in the Plaintiff's employment as 
a canvasser for advertisements on the Continent. His 
engagement with the Plaintiff coming to an end, he had 
entered the service of a rival concern and assisted in adding 
thereto a Continental Section. As some of the illustrations 
from blocks which the Plaintiff had used in his Guide from 
materials supplied by his advertisers found their way, 
through the instrumentality of the Defendant, into a rival 
type of catalogue, the restraints asked for were granted. 

This case was followed in India by the High Court of 
Calcutta in Lawrence v. Bushnell, (1908) I.L.R. 35 Cal. 
463. The Plaintiff belonged to the well-known firm of Law¬ 
rence & Mayo, Ophthalmic and General Opticians. The 
Defendant, Walter Bushnell, was a rival optician in Cal- 
ctitta. The Plaintiff published an illustrated catalogue which 
he said tlie Defendant had largely pirated. The Defendant 
denied the Plaintiff’s claim to copyright in the catalogue or 
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im'Jthe illustrations, alleging that with one exception all the 
-rifustrations in his own catalogue were exact pictures of 
goods sold by him. He further alleged that the illustrations 
in the Plaintiff's catalogue were in common use in the trade 
ail over the world, and that nearly the whole of the letter- 
press was the property of other persons. 

This, too, was a case in which the Defendant had former¬ 
ly been in the employment of the Plaintiff. He had subse¬ 
quently started business on his own account and as such 
had published the catalogue which was the matter of 
complaint in the suit. The Plaintiff succeeded, it 
being held that, though as to some details the copyright 
might be elsewhere, there was copyright in the catalogue 
as a whole. 

Before the Act of 1914 it had been held by the Madras 
High Court that unless a published work had been registered 
and the copyright was subsisting, a suit for infringement 
would not lie; Sadapathy Mudaliar v. Seefharamaiak S 
ors., (1906) X.L.R. 29 Mad. 292. 

Registration is not contemplated under the Act of 1914, 
wherefor the decision in the above case is no longer good 
law. It was indeed matter of doubt whether even under 
the old Act non-registration operated as a bar to judicial 
proceedings. 

Under the old Act, an annotated edition of an ancient 
religious work was held pirated by the Defendant and the 
usual reliefs were granted in Ganga Vishnu Shrikesondas 
V. Moreshvar Bapuji Hegiskte & ors., {1889) I.L.R. 13 
Bom. 358. 

It was held in Bombay (also before the new Act had come 
into force) that a mere translator cannot be guilty of in¬ 
fringement of a copyright: Munshi Shaik Abdur Ruhman 
<$- anr. 0, Mirza Mahomed Shirazi, (1890) I.L.R, 14 Bom. 
586. Under the English Act of 1911 sec. 1(2) cl. (a) an 
author has the sole right to produce, reproduce, perform or 
publish any translation of his work. The Indian Copyright 
Act of 1914 has an express provision with regard to works 
first published in British India. The relative enactment is 
sec. 4 which reads as follows; — 

Modification of copyri^it as regards translation of 
works first published in British India. — (l) In the case of 
works first published in British India, copyright shall be 
subject to this limitation that the sole right to produce, 
reproduce, perform or publish a translation of the work shall 
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subsist only for a period of ten years from the date of tfie 
first publication of the work: 

Provided that if within the said period the author, or 
any person to whom he has granted permission 50 to do, 
publishes a translation of any such zvork in any language, 
copyright in such work as regards the sole right to produce, 
reproduce, perform or publish a translation in that 
language shall not be subject to the limitation prescribed in 
this subsection. 

(z) For the purposes of subsection (i) the expression 

author” includes the legal representative of a deceased 
author. 

With the growth of law-reporting in England, parti- 
cnlarly where labour had been spent on passages introduc¬ 
tory to the judgment and in the compilation of what came to 
be called 'headnotes', (questions of copyright arose to which 
only litigation could satisfactorily provide answers. In 1912 
there was decided in England the case of the Incorporated 
Council of Law Reporting in England v. William Green & 
Sons, [19x2] W.N. (Eng,) 243; and it was not jong before 
a claim to copyright in certain law reports came up for 
adjudication in the High Court of Calcutta; Jogesh 
Chandra Chaudhuri v. Mahim Chandra Rat, (1914) t 8 
C.W.N. 1078. In that year the new Copyright Act for 
India had come into force; but the cause of action, in that 
case, had arisen earlier. The Plaintiff, a very well-known 
figure in political as well as legal circles in Bengal, was the 
ownei' of a weekly publication which he had founded in 
1895 to which he had given the name Calcutta Weekly 
Notes. _ The paper contained a number of reports of cases 
heard in the Calcutta High Court as also reports sent from 
correspondents in England of Privy Council decisions, in 
addition to which were usually one or two leading articles 
and a series of notes on matters of interest to legal practi¬ 
tioners. The Defendant was himself a local lawyer and 
was the editor, proprietor and publisher of a publication 
styled Calcutta Case-Law. The allegation was that this 
publication of his contained a great deal pirated from the 
Calcutta Weekly Notes. It was further alleged that besides 
pirated passages were others which, but for colourable 
alterations, were for all practical purposes derived from the 
Plaintiff's paper. Among the cases cited to the Coiurt was 
Macmillan v. Deb, {supra) and the Incorporated Council of 
Laxv Reporting v. Green & Sons, [supra). Imam J,, in dis- 
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pic^mg of the case, observed that: "It is generally true that 
in the reports of judgments, the I'eporter has no copynght, 
but it cannot be said that in the selection of cases and in 
the arrangement of the reporting, the reporter has not the 
protection of the law. The Defendant is entitled to report 
such Judgments as he obtains by expenditure of his time, 
labour and money, but wliere he fails to exert his own 
energies, he cannot be allowed to avail hirnself of other 
peotde’s industry." The learned judge applied the words 
of Lord Langdale in Lewis v. FuUarton, an early case 
decided' in 1839 {2 Beav, 6), the passage cited reading, 
"'Whilst all are entitled to resort to common sources of 
information, none are entitled to save themselves trouble 
and expense by availing themselves for their own profit of 
other men's works subject to copyright and entitled to 
protection." The Plaintiff succeeded in obtaining the 
injunction and other reliefs asked for. 

In 1919 there was agitated in the High Court of Bombay 
the question of copyright in certain copies of a picture the 
original of which had been painted in England, the subject 
being the Coronation of Their Majesties King George V and 
his consort Queen Mary: Vctsudeo Ganesh Joshi (Defendant- 
Appellant) V. AfiupycifH- Hd^ibhcii Tfnvtidi, (Plaintiff- 
Respondent) I.L.R. 44 Bom. 720. The case arose out of 
a claim for damages for breach of a contract to prepare 
and supply to title Plaintiff 20,000 copies of a specimen 
picture purporting to have been originally published in 
England by a firm trading as A. Vivian Mansell & Co. The 
terms of the contract was subject of dispute, the Defendant 
contending that the terms included a written indemnity by 
the Plaintiff against possible action by the said English firm 
for an infringement of tlieir copyright in the said picture, 
and that the Plaintiff had declined to abide by that and 
other terms. The Subordinate Judge assessed the damages 
at Rs. 900/-, assuming the claim to be otherwise good; but 
he nonetheless held that the agreement between the parties 
was void under sec. 23 of the Contract Act. On first appeal 
the Joint Judge upheld the decision as to the breach of the 
contract, but reversed that part of it which had held the 
contract void under sec. 23 of the Contract Act. 

Mcl^eod C.J., in disposing of the further Appeal to the 
High Court observed that protection in England for the 
picture was by virtue of the Fine Arts Copyright Act of 1862 
(25 & 26 Viet. c. 68) which, as the decision in Graves 6 - 
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Co Ud. V. Gorrie, [1Q03] A.C. 496 shewed, had not bee' 
extended to India; and that as there was no copyright at 
Common Law before the Statute of Anne (8 Anne c. 19), 
unless , the Indian statute gave special protection there was 
nothing in the contract which affected public policy or was 
in any other way offending sec. 23 of the Contract Act. The 
appeal was dismissed, and the Plaintiff obtained damages 
for the breach of contract alleged. 

By sec. i of the English Act of 1911, much of which is 
to be deemed incorporated in the Indian Cop‘;^right Act of 
1914, copyright subsists {for the prescribed period) in every 
original literary, dramatic, musical and artistic work. The 
fact that most indigenous musical compositions have in the 
past consisted largely of unrecorded extemporizations with¬ 
in traditional melodic formulae made it seem necessary to 
define a musical work as meaning any combination of 
melody and harmony, or either of them which ha$ been 
reduced to writing. This is ho very satisfactory definition 
from the musical standpoint, firstly because, in terms, it 
only contemplates a combination of melody and harmony, 
so that if a system of counterpoint were to be developed 
dependent, as counterpoint is, upon combinations of 
melodies, such a combination even if reduced to writing 
would seem to be outside the protection of the statute; 
while it is not clear that reduction of recording of an 
original Indian melody on a disc would be a reduction to 
writing,* 

So far back as 1868 in England in Wood v. Boosey, L.R. 
3 Q.B. 223 it was decided that an 'arrangement' of a 
musical composition may be an independent composition, 
and thus be the subject of copyright: and it was so held in 
Austin V. Columbia Gramophone Co., (1923) 67 Sol. Jo 
790. In Europe and everywhere else to which European 
culture has spread, original musical compositions are 
designed for performance on a named instrument or by 
some combination of named instruments, &.s- shown in the 



T* It is» of course, commoB 
knowledge that more than one sys¬ 
tem ol musical notation is to be 
found in the ancient boohs, some in 
Sanskrit and some in other langu¬ 
ages, It is equally true that these 
notations have practically fallen 
into disiiettide. There is, however, 
both a movement towards reviving 


a knowledge of ancient notations 
and adapting thorn to modem con¬ 
ditions, and another attempting to 
use one or more of the western 
systems of Potation for the ^me 
purpose : and it seems likely that 
the last-named policy vdll prevail 
in spite of certain obvious difficul¬ 
ties and shortcomings. 


SPECIAL CLAUSES 



147 


score^ e.g., for a specially composed group of in- 
Sirtoentaltsts collectively styled an orchestra. An arrange¬ 
ment of such a composition so as to make it, in its new 
form, playable on other instruments or on a single instru¬ 
ment such as an Organ or a Pianoforte necessitates the 
writing out of a new score, and so to translate the original 
composition into another medium of expression involves 
much skill and ingenuity. It is well settle.d that an arrange¬ 
ment of the foregoing order is,good subject-matter of copy¬ 
right. It is not such an 'arrangement' merely to take 
somebody else's melody as written for an instrument and 
merely to put words to it, or to use it as a setting for 
somebody else's words. In such a case tlie copyright is in 
the composer of the original tune, and its use by anyone 
else or the use of any material part of it is an infringement. 

In 1902 in England the Musical (Summary^ Proceedings) 
Copyright Act appeared, and in 1906 the Musical Copyright 
Act. Neither of these statutes was made to apply to India. 
Consequently tlie only protection afforded by way of copy¬ 
right in Indian music is that enacted in sec. 5 of the Indian 
Copyright Act of 1914. 

Gramophone and kindred records of music are, however, 
specially protected by sec. 19 of the English statute and 
that section is one of those deemed part of lie Indian Copy¬ 
right Act of 1914. 

In 1895 the House of Lords in England may be said to 
have enunciated a general test for deciding whetlier a work 
complained of as an infringement is in substance a "copy" 
of a work to which the protection of copyright extencls: 
Hanfsiaengl v. Bains & Co., [1895] A.C. 20, the material 
passage reading: "The question, may be solved by taking 
each of the works to be compared as a whole, and determin¬ 
ing whether there is not merely a similarity or resemblance 
in some leadiiig feature or in certain of the details, but 
whether keeping in vie^v the idea and general effect created 
by the original, there is such a degree of similarity as would 
lead one to say that the alleged infringement is a copy or 


I, 'Score' is the technical name 
firstly for a holograph record of the 
composition in which the latter is 
expressed in mnsical notation ; 
secondly'for any engraved or print¬ 
ed copy of such a document and any 
edition of the same. Sometimes an 
original musical score has been 


created largely by dictation, as in 
the case of many portions of 
Mozart's RequiBm Mass^ a consider¬ 
able part of which was taken down 
by his pupil Shssmeyer, while the 
actual composer lay on what was to 
prove Ms death-bed. 
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feproduction of the original.” This case and a later 
m which the same Plaintiff ten years later sued the well- 
known booksellers and stationers in England trading as 
W. H. Smith & Son, (74 L.J.R. Ch.D. 304 (N.S.)) was 
considered by the High Court at Lahore in the case of 
Kartar Singh Giani v. Ladha Singh S' Ors. I.L.R. 16 Lah. 
103. The'learned judges in the last-named case adopted 
tlie foregoing principles and a further statement from the 
English case of Gayyod v. Heywood, (187®) W.R, 379 
in which it was said; — 

“If any part of a work complained of is a transcript of 
another work or with colourable additions and variations, 
and prepared without any real independent literary labour, 
such portion of the work is piratical. But it is impossible 
to establish a charge of piracy when it is necessary to track 
mere passages and lines through hundreds of pages, or when 
the authors of a work challenged as piratical had honestly 
applied their labour to various sources of information.” 

But towards the end of the judgment by Aga Haidar J., 
in which Tek Chand J. agreed, there is a warning which 
seems to the present writers worth quoting: — 

“All laws which put a restraint upon human activity and 
enterprise must be construed in a reasonable apd^ generous 
spirit. Under the guise of a cop5o:ight, a Plaintiff cannot 
ask the court to close all the avenues of research and scholar¬ 
ship and all frontiers of human knowledge.” 

In the case before them the principal coniplaint -was that 
a biography of the Sikh Guru, Gobind Singh, which had 
been written in verse with the title of Dashmesh Parkash 
had been largely drawn upon by the author of another life 
sketch of the same Gurti, which sketch had been published 
under the style of Dashmesh Pariap. The Court, consider¬ 
ing that these names were too similar to avoid confusion in 
the matter of authorship, granted an injunction restradning 
the defendant from using the name Dashmesh Partap, but 
refused an injunction preventing the publication of the 
second sketch. 

One of the most recent cases arising in India is Macmillan 
< 5 - Co. Ltd., V. K. S J. Cooper, (192^ I.L.R, 48 Bom. 308 
which went to the Privy Council (51 LA. 109) where it was 
finally decided that an abridgement may be the subject of 
copyright, but to be so protected thereby it must be con¬ 
densed, and not merely copied, and that in the case before 
them copyright was in the annotated notes only. It is 
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noticing that their Lordships held that whether the 
amount of knowledge, labour, judgment, literary skill, and 
taste used suffice to make a work original is a question of 
degree. 

Remedies by civil process for infringements are to 
found in secs. 6 and 7 of fh**' English Act which apply in 
India. These provide that the owner of a copyright shall 
be entitled to all such remedies by way of injunction, 
damages, accounts, and otherwise, as are or may be con¬ 
ferred by law for the infringement of a right; and that all 
infringing copies of any work in which copyright subsists, 
or of any suWantial part thereof, and all plates used or 
intended to be used for the production of such infringing 
copies, shall be deemed to be the properly of the owner of 
the copyright, who, accordingly, may take proceedings for 
the recovery of the possession thereof or in respect of the 
conversion thereof: Mohini Mohan Singh v, Sitanatk 
RasflA, (1930) 34 C.W.N. 540. 

Sec. 6 of the Indian Act deals with importation of copies. 
It is too long for reproduction here. It needs to be studied 
with care by Indian publishers and booksellers. 

Sec. 8 of the English Act deals with the subject of the 
innocent infringer. It is a section now deeme 4 to be in¬ 
corporated in the Indian statute and may usefully be repro¬ 
duced here. It reads as follows : — 

Exemption of innocent mfringer from liability io pay 
damages etc.—Where proceedings are taken in respect of 
the infringement of the copyright in any work and the defen¬ 
dant in his defence alleges tJiat he was not aware^ of the 
existence of the copyright in the work, the plaintiff shall 
not be entitled to any remedy other than an injunction or 
interdict in respect of the infringement if the defendant 
proves that at the date of the infringement he was not 
ais^are, and had not reasonable ground for suspecting, that 
copyright subsisted in the work. 

Criminal proceedings are also open to the owner of a 
copyright. The nature of these proceedings, and the penal¬ 
ties and other reliefs granted by the same statute are to be 
found in Chapter II of the same which consists of secs, 7 
to 12. Jurisdiction to try civil proceedings under the 
Copyright Act is conveyed to High Courts and District 
Courts only; while no Court inferior to that of a Presidency 
Magistrate or a Magistrate of the First class may try any 
aUeged offence under the statute, (vide secs, 11 and 14). 
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Trade Marks. It cannot be doubted that employees in 
industrial concerns might be, and sometimes are* tempted 
by their master's existing or would-be competitors into 
aiding the latter in conduct which would be within the mis¬ 
chief for which Trade Mark legislation seeks to provide 
relief. India has now a Trade Marks Act (V of 1940). 
This Statute expressly leaves untouched a manufacturer's 
and a tradesman's right to protection under the general 
law against that kind of unfair competition, which is 
compendiously referred to as ‘passing-off'. It is an action¬ 
able wrong, as well in India as in England, for a person 
so to conduct his business as to pass off his goods as the 
good^ of someone else. Any conduct, whether by direct 
advertisement, direct piracy of a Mark or by a colourable 
imitation of what trades' people call the 'get-up' of specific 
goods i.e. the way in which they are packed, wrapped, and 
labelled etc. for market, which does or may lead the unwary 
purchaser into the belief that the goods so marketed and 
got-up are really the goods of someone else. The remedies 
open to a litigant who has suffered in this manner are res- 
trainte by appropriate injunction, accounts of profits thus 
unfairly made, and, in an appropriate case, damages apart 
from accounts, and delivery-up and destruction of the 
offending articles. Disloyal conduct on the part of a 
servant which in any way aided such unfair dealing would, 
it needs hardly be said, afford good ground for the sum¬ 
mary dismisal. 


SEA SERVICE 

Contracts of sea service are regulated in India by the 
Indian Merchant Shipping Act (XXI of 1933) as amended 
to 1948. The framers of the Act have in many instances 
followed cognate British legislation; but there are, of neces- 
siiy,. topics for which there are no corresponding provisions 
to be found in the Merchant Shipping Acts which from time 
to time have been enacted by the British Parliament. 

Modern legislation touching the engagement of seamen 
and their remuneration as well as the rights and liabilities 
of parties to such contract largely aims at the protection 
of seamen from harsh usage on the part of superior officers 



SEA SERVICE 


15I 


^ e merchant marine and any form of exploitation on the 
p'art of a ship-owner or charterer. 

For more than a century contracfe under which officers 
and men of the mercantile marine are recruited are 
regularly framed in writing and are commonly referred to 
in the shipping and mercantile world and amongst sailors 
themselves as Ship's 'Articles’. In the relative law of 
England, as it stands today, the word used is ‘contract’ 
and in the corresponding law of India the word chosen is 
'Agreement’, Such an agreement is in substance between 
the ship-owner or the charterer of the one part and the 
officers, and the rest of the crew of the other; but, in form, 
it is between the Captain of tlie ship—technically styled 
the 'Master'—acting as the owner’s or the charterer's agent 
as the case may be, and the rest of the crew. The Master 
must be the first person to sign the agi'eement. By 
Sec. 2(4) the word 'Master’ includes eve^ person having 
command or charge of a ship (except a pilot or a Harbour 
Master) and by sub-section 8 of that section 'seamen' means 
every person except masters, pilots and apprentices (duly 
indentured and registered) employed or engaged in any 
capacity on any snip—a somewhat unfortunate definition 
tibe inconvenient nature of which will be found elsewhere 
alluded to. 

By sec. 28 agreements with a crew must be in a form 
sanctioned by the Central Government and must cover some 
eight important topics set forth in sub-sec. 2. Thus the 
agreement must state the nature and extent of the voyage 
or engagement both in time and space; the number and 
description of the crew and the capacity in which each 
man is to serve; the amount of wages each is to receive— 
and which includes 'emoluments’; scales of provisions; 
regulations as to conduct including lawful punishment for 
misconduct, and an important clause particularly affecting 
Lascars^ and "other native seamen". This reads as 
follows: — 


I, The word 'Lascar* is not 
defined in the Statute, nor is there 
any definition to be found in the 
British Shipping Acts, nor again, is 
there any judicial interpretation of 
the word to be found in the books. 
The derivation itself seems dubious, 
the Oxford English Dictionary 
fuggesting It ae from an Ufdu word 


La&hhar originally meaning an army 
or camp and which has come to Its 
present use in error as a deminutive 
of Lashhari. It means today both 
in the British Merchant Seamen*s 
Act and in the corresponding law 
of India a sailor who is a native of 
India. 
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Where it is agreed that the services of any lascar 
other native seaman shall end at any port not in British 
India, a stipulation to provide him either employment 
on board some other ship bound, to the port at which he 
was shipped or to such other port in British /ndta as may 
be agreed on, or a passage to some port in British India free 
of charge or on such other terms as may be agreed upon, 
and in this provision the word ''seaman" shall include also 
any native of British India carried to sea from any port in 
British India as one of the crew: 

Provided that any such stipulation shall be signed by 
the owner of the ship or by the master on kis behalf. 

Sub-sections 3 and 4 of section 28 need special -mention. 
They respectively read as follows: — 

(3) .The agreement with the crew shall be so framed 
as to admit of such stipulations to be adopted at the will of 
the master and seaman in each case f^ot being vneonsisterit 
with the provisions of any enactment for the time being in 
force relating to Merchant Shipping as to advance of wages 
and supply of warm clothing, and may contain any other 
stipulations which are not contrary to law, 

(4) If a master enters into an agreement^ with a lascar 
or other native seaman for a scale of provisions less than 
the scale fixed under this section, he shall be liable to a fine 
which may extend to two hundred rupees. 

The engagement of lascars or other native seamen by the 
Master of a foreign ship in any Indian Port is by sec. 38 
made to conform with what is requisite for tiie engagement 
of seamen by ships owned or registered in India. 

Among other provisions for the protection of seamen 
which the Act contains are those which require the engage¬ 
ment of a seaman in an Indian port to take place before 
a Shipping-Master, (sec. 30 cl. (a) ); the reading over and 
explaining all the ship's Articles in a language understood 
by the men and attestation of the man's signature by the 
Shipping-Master, (cl. (b) ); and the placing or posting of a 
legible copy of the Articles in such part of the ship as to 
be accessible to the crew and, if necessary, a translation 
thereof in a language understood by the majority of the 
crew, but omitting the signatures (sec. 36). 

The provisions touching the payment of wages to seamen 
will be found dealt with in the next succeeding chapter of 
this treatise, while those of the Act relating to discharge 
of seamen will fall to be considered in Chapter VI. 
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sec. 39 penalties are provided for the illegal engage¬ 
ment of Indian seamen, a section which receives some 
implementation from the provisions of sec. 40, while sec. 41 
empowers Shipping-Masters and their deputies to board any 
ship upon which there is reason to believe that any seaman 
native or otherwise may have beeen illegally taken. By 
sub-sec. 2 of that section penalties are provided for 
obstructing officials in carrying out the foregoing duty. 

A wholesome provision is made by sec. 26 which 
prohibits anyone directly or indirectly demanding or re¬ 
ceiving any remuneration from any seaman or from any 
person seeking employment as a seaman or from any person 
on his behalf for providing employment, save in respect of 
fees authorised by the Act. Penalties are provided for 
any breach of this section. 

Although by the Common Law as already pointed out 
a servant does not warrant anything more than reasonable 
ability to carry out the duties which he offers to perform, 
modern legislation aiming at the safe navigation of ve^els 
and their handling in port provides for the proper examina¬ 
tion of executive and engineering officers of the merchant 
marine as to their competence to perform the duties of each 
grade up to and including that of Master. In England the 
examination and the resulting certificates originate in the 
Board of Trade, in India, from the Central Government. 
The material provisions in the Indian Merchant Shipping 
Act will be found in sections 6 to 22. Included in the 
foregoing provisions is one whereby persons who have 
obtained the rank of Lieutenant either in the British or in 
the Indian Navy are entitled to a certificate of service as 
Master of a foreign-going ship witliout examination. 

Complete lists of passengers and crews proceeding to sea 
in any ship outward bound from an Indian port must be 
furnished to, and for retention by, the local shipping office 
before the vessel will be granted permission to leave. 
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Chapter III 


CONTRACTS RESEMBLING, AND THOSE IMPIN¬ 
GING UPON, CONTRACTS OF SERVICE 


1 . 


Apprenticeship. At Common La.w—Construction of the 
Contract—Infant Apprenticeship—(Indian) Apprentices Act 
1850— -Adult Apprenticeships—Infant Apprenticeship in India— 
Apprenticeship to the Sea Service—Statutory Controls—Trades 
and other Callings—Duration and Avoidance—Determination- 
Remedies for Breach. 2. Agency. Ratification—Revocation 
—Agency in the Law of Crime. 3* Bailment. Hotels and 
Rest Houses. 4. Trusteeship. 5. Lanplord and Tenant. 


As already observed, although contracts of service in 
India are in a general sense governed by the Indian Con- 
tract Act, that Act does not purport to deal expressly with 
the law of employment; that is to say, with the relation of 
Ma.ster and Seivant. The rights and obligations to which 
that relation gives rise have therefore to be sought in that 
part of the Common Law of England pid in the principles 
of Equity, which a long chain of decisions, stretching from 
the Courts in England to the Courts in India, lays bare. 
We have attempted earlier in the present treatise to sum¬ 
marise the general law of Contract as forming a back¬ 
ground for that which governs the relationship of Employer 
and Employed in its special sense. The respective rights 
and duties created by the relationship of Master and Ser¬ 
vant, both inter se and in regard to third parties need a 
more detailed treatment, and that will be found in a later 
chapter. 

There are, however, certain other relationships arising 
out of contract, which in some sense resemble that of Master 
and Servant, which have yet to be distinguished from what 
i.s directly created by a contract of service. It is the more 
important to expose both resemblances and distinguishing 
features in these other relations in that, as will shortly be 
shown, a contract of service, may, in particular circum¬ 
stances, involve the servant in one or more of the other 
relations alluded to. In short, the servant, from the nature 
of his duties under his contract of service, may find himself 
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ding towards his master in more than one capacity. 
Common examples of such other relations -are those of 
Teacher and Apprentice, Principal and Agent, Bailor and 
Bailee, and Trustee and Beneficiary. 

In India, the law of apprenticeship is to be found in the 
Apprentices Act (XIX of 1850). The law of Agency 
has been largely codified in Chapter X of tlie Com- 
tract Act and the law of Bailment is also largely 
codified in the same Statute. The law relating to 
Trusts is principally governed by the Trusts Act (I I 
of 1882) and the Trustees’ and Mortgagees' Powers Act 
(XXVIII of 1866). Another relation, the relative law con¬ 
cerning which sometimes impinges upon a contract of ser¬ 
vice, is that which contractually binds Landlord and Tenant. 
Recent legislation in the domain of the last-named branch 
of the law is partly local, and the relative enactments must 
be carefully studied by those who need to determine how 
tar the statutes alluded to may affect a particular contract 
between Master and Servant. In general, the main prin¬ 
ciples governing tlie law of Landlord and Tenant in India 
are to be found in the Transfer of Property Act (IV of 1882). 
Various Rent Control Acis and Ordinances are examples of 
the sort of local legislation above referred to. 

The importance of distin^ishing between the several rela¬ 
tionships to which attention has thus been particularly 
directed, is further enhanced by the fact that by each of 
the relationships alluded to, are created quite different 
rights and quite different liabilities from those which 
arise from Contracts of Service or Contracts of Services 
simpliciter. 

It is easy to see, however, that a servant in the ordinary 
performance of his duties, whether as a workman, a domes¬ 
tic, or a clerk—to mention but three typical instances—may 
find himself, in the course of his everyday duties, standing 
in more than one category of contractual relations with his 
employer. It may be—and it generally is the case—that 
most of his duties will be such as fall to be performed under 
his contract of service only, and thus not to set up any rela¬ 
tionship with his employer beyond that of servant and 
master. The creation of any other relationship must in¬ 
evitably depend upon the facts of each case. To attempt 
an exhaustive account of all occasions out of which a con¬ 
tract of bailment (for example) would arise would be to 
attempt something beyond the scope of this treatise. For 
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^example the lending of objects of movable property always 
creates a bailment; so, too, does the transfer for the master’s 
needs of some such movables as implements of husbandry or 
cooking utensils. So, too, where a servant in the course 
of his duties, as such, has to deal, on his master’s behalf, 
with a third party, he will, in disehar|ing those duties 
almost inevitably be acting as his master s agent so far as 
the third party be concerned, whenever he (the servant) 
has been given or appears to have been given by his 
master anything like a free hand in respect of those deal¬ 
ings. Moreover, in transmitting a message, not over his 
master’s signature, but by word of mouth, he is doing some¬ 
thing which, because he is an a^ent so far as die third party 
is concerned, may be held to bind his master in respect of 
some contractual obligation, where the purport of the 
message is capable of creating or subserving such an 
obligation. Each of these other named relations will now 
be dealt with in more detail. 


I 

APPRBm'lCESHJP 

The law relating to Apprenticeship might be thought 
logically to lie outside the law’ of Master and Servant; but 
text-book writers have generally treated the subject as with¬ 
in it; for both in England and in India an apprentice is, 
in contemplation of law, bound to 'serve' his teacher in and 
about the trade or calling in which the latter covenants to 
instruct 1 dm. When, therefore, a person is referred to as 
'serving' an apprenticeship, statement so made is 
correct. 

In the Middle Ages in Europe many apprentices lived in 
the master's home and were often, by the terms of the con¬ 
tract, compellable to do work for the master which in fact 
was outside the trade or calling to be taught. The position 
in many instances is no different in India today. 

I. The word ^Apprentice' de- petent to teach it. In inodero 
rives from the same Latin root as usage It extends beyond what earlier 
<loes the word 'apprehend', which would have styled an Art or 

means 'to understand*. Thus, an Craft. Colloquially» old England 
apprentice is onci who^ in a practi- s^kc of " 'prentices", .Hogarth's 
cal way^ is made to understand picture of "the Idle 'prentice" mil 
some art or craft by a person com- De remembered. 
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'^f^'thus, though the apprentice be not in teiins brought 
Within the whole of that statute law which in India is con¬ 
cerned with employed persons, he is in fact an employed 
person, whose work generally places hra in. sun’oundings 
and under obligations little, if at all, distinguishable from 
those which make up the working life of an ordinary 
servant or labourer; and, as in the case of those other 
classes of employed persons alluded to, his status arises not 
from anything in the nature of a commission, but from 
contract. 

At Common Law. At Common Law, the relative con¬ 
tract is between the learner, or, in the case of an infant, 
between the parent or guardian of the learner on the one 
hand, and the person who hencefon,vard will be the teacher 
or master on the other. 

In the case of pauper infants—at any rate from the 
sixteenth century in England—some body corporate, often 
a charity, sometimes too, an unincorporated association, 
such as the inhabitants of a parish, was regarded as com¬ 
petent to apprentice an infant. 

It was only in relatively recent times in England that 
Parliament began to display an interest in the welfare of 
persons serving under contracts of apprenticeship, and then 
for the most part only where such contract involved the 
employment of children or young persons. In medieval 
England it was the interest of the master which engaged the 
attention of the governing classes. And it is still well- 
settled law that, unless the contract otherwise provides, any 
earnings derived from piece-work which has been executed 
by the apprentice, is the property of the master. To-day, 
particularly in India, many firms offering to take appren¬ 
tices pay them some small monthly stipend, and, in some 
instances, demand no premium. 

Construction of the Contract, The similarity between the 
working lives of apprentices and those of otiier employed 
persons is so obvious, that Common Law judges in England 
from tlie eighteenth century onwards, began to be constantly 
concerned with construing the relative contract to determine 
whether what was before them was a contract of service 
or one of apprenticeship. It is now well settled that where 
the substantial object of the parties to the contract is that 
one will leam a particular trade or calling and the other 
will teach it, the contract will be deemed one of apprentice¬ 
ship, and not one of hiring and service: R. v, Edingale 
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{Inhabitants), (1830) 10 B &C739; R. v. Crediion {Inhabi 
lants), (1831) 2 B & Ad. 493; R. v. Newtown {Inhabitants), 
(1834) I Ad. & El. 338; R. V. Great Wishford (inhabitants), 
(1835} 4,Ad. & El. 216, In the last-named case it was defi¬ 
nitely laid down that the true test to be applied is the 
apparent object of the parties; and if that object is for one 
party to teach and the other to learn, the agreement is a 
contract of apprenticeship. It was further held that for a 
contract to be one of apprenticeship it was not necessary 
that the precise words "teach” or "learn” should occur 
in the agreement itself.^ 

The foregoing principles were applied by Alverstorie 
L.C.J. in Horan v. Hay hoe, [1904] i K.B. 288. In that 
case a youth was working in a stable, and the question was 
whether the relative contract was to be construed as a ser¬ 
vice contract under which the lad was to work as a mere 
stable-boy, or was he to be taught the duties of a riding- 
groom, It was held that the real object of the agreement 
was that the youth should be taught to be a riding-groom, 
notwithstanding that the contract involved working in a 
stable on jobs which fell within the ordinary duties of a 
stable-hand. 

A good exainple of how the application of the foregoing 
test may work in the construe of a contract is the early case 
of R. V, Coltishall {Inhabitants), (1793) 5 T.R. 193. In 
that case a contract made u.se of Ihe colloquial words 
“clubbed” and "dubbing": these being everyday ex¬ 
pressions for something which bound a boy or man an 
apprentice. So, from the contract which Kenyon C. J. had 
to construe m that case, it appeared that one K was 
"clubbed” with R for a term of three years, and was to 
receive a weekly payment of monies. By other terms of 
contract, K, who was a pauper, was to learn a trade 
from R. Nevertheless the Court held that the concluding 
sentence, reading that the "pauper was to do any work his 
master put him about”, revealed beyond question that the 




I, This was no new law in 1335. 
In the last year oi the 18th century 
was decided the case of -R. v. Lain- 
dcm ( Inhabitants]^ (1799) 8 T.R. 
379, wherein Kenyon CJ. had 
enunciated the principles to be iol- 
lowed, saying that fiie determina¬ 
tion of the question whether a con¬ 
tract be one of apprenticeship or of 


service, must depend on the inten.- 
tion of the parties, to be collected 
from the terms of the contract read 
as a whole; and that though the 
parties used not the very words 
'Master* and 'Apprentice', yot if 
they used words tantamount to 
them, it would be sufficient. 
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parnes intended the pauper to be a hired servant and not 
an apprentice. Kenyon CJ. considered his decision in 
this case \vhen dealing with R. v. Laindon {Inhabitants)' 
(p. 158M suP'i'a) some 6 years later, and distinguished it. 

In the case of R, iK Northowram (Inhabitants), (1846) 9 
Q.B. 24 die contract was to hire a person for three years 
to dress silk at a certain rate per week in proportion to the 
work done. Another party to the contract was to receive 
from the tradesman a weekly sum for "superintending and 
instructing” the person hired to the end that the latter might 
become a competent workman. This was held to ^ a ser¬ 
vice contract between the master and the person hired and 
that the stipulation about teaching and instructing the 
servant in his work did not make the contract one of 
apprenticeship. 

In James v. Krauih, (iQio) 26 T.L.R. 240 the relative 
contract was between the Defendant (an adult of full age) 
and the Plaintiff, The agreement was in writing, and by 
it the Defendant agreed to employ the Plaintiff as an "im¬ 
prover” in the business of watch-repairing and have him 
taught that craft for two years. Plaintiff paid a premium. 
By the agreement the Plaintiff was to be paid a weekly 
wage, was to serve during the standard hours, to suffer 
deductions for loss of time, but could earn overtime pay. 
The contract was held not to be one of apprenticeship. 

In the Laindon case a question had arisen as to 
whether ‘parol' (i.e., what the ordinary person calls 'oral') 
evidence could be admitted to aid in the construe of the 
contract. 

It should be remembered that by the law of England a 
contract of apprenticeship, unlilce &at of a contract of hir¬ 
ing and service simpUciier, was required to be in writing; 
and if not in writing was unenforceable. That was decided 
in England so long ago as 1776. (See R. v. Kingsweare 
(Inhabitants), Burr S. C. 839.) A similar pronouncement of 
the law was to follow in i?. v. Margram (Inhabitants), (1793) 
5 T.R. 153. Several of these early and many subsequent 
decisions were considered in the relatively recent case of 
Kirby v. Taylor, [1910] i K.B. 529. The basic question 
there arose under the Medicines Stamp Act of 1812, the 
material facts being that a son of a registered chemist was 
regarded both by him and his father as having been appren¬ 
ticed to the latter. The son had, by 1910, been regularly 
serving his father in the shop, and by the latter had been 
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taught during the period of some four years. The agr^' 
ment was not in writing. Under the before-mentioned 
Statute an "information'’ as it was called, i.e., a complaint 
—had been laid for selling a bottle of a medicinal prepara¬ 
tion without a stamped label thereon, in contravention of 
sec. 2 of the Act. The question then arose whether this 
chemist’s son, who had sold the bottle, could claim the 
benefit of an exemption from the penal provisions invoked, 
on the ground of having served a ‘regular apprenticeship’. 
It was held that in order to constitute an apprenticeship in 
law the contract must, v;ith certain statute^ exceptions, be 
in writing; and in the absence of such a written contract the 
Respondent did not come within the description of one who 
had served a Tegular apprenticeship’, and therefore could 
claim no protection under the Schedule to the Medicines 
Stamp Act 1812. 

It has long been settled under the Common Law in res¬ 
pect of evidence in England—and the same is not different 
in tlie corresponding law of India*—that verbal evidence is 
not admissible for &e purpose of establishing something at 
variance with the written word. In the Laindon case, in 
order to show that tlie contract between the parties was one 
of apprenticeship, evidence had been admitted in the Court 
of first instance showing that the master had received money 
in the nature of a premium : which fact, of course, would 
obviously be consistent with the contract being one of 
apprenticeship. Objection to the reception of this evidence 
had at once been taken, and became one of the issues on 
ai>peal. Kenyon C.J., in dismissing the appeal, held that 
this parol evidence had not been offered to contradict the 
written statement, but to ascertain an independent fact, 
namely the payment of premium to the master, and was 
therefore clearly admissible. 

The payment of premium is, of course, but one of the 
factors to be considered as tending to show an intention by 
the parties to enter into a contract of apprenticeship. But 
such a payment, though strong evidence, is not conclusive. 
R,v. Rainham {Inhabitants) i East. 531, R. v. St. Marga¬ 
ret's King's Lynn, (1826) 6 B & C 97. 

In the last-named case, the facts were that a shoemaker 
offered to take a boy to learn his trade. The boy and his 
mother were paupers. The terra was a period of four years. 


1, Vide sec. 92 of the Indian Evidence Act fl of 1S72). 
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boy to live and board with his mother, and to be paid 
a half of what was earned by his labour. On account of 
his mother’s poverty no prerriium was made payable or 
paid, and no Apprenticeship Articles were executed. It 
was held that this was not a contract of service, but a ‘defec¬ 
tive’ contract of apprenticeship, the object of the contract 
being plairdy the learning of the craft of shoemaking.^ 
When it is stated that the terms of such a contract should 
be in writing, tliis is not to say that a contract of apprentice¬ 
ship under the law of England must be by Deed. For 
law of England, even where the Statute of Frauds 
is attracted, demands nothing more than what English 
lawyers call a Memorandum. The practice, however, 
for a long time past, has been to embody a contract 
of ^prenticeship in a Deed, the contents of which are there¬ 
after spoken of as_ the Apprenticeship Articles. ‘Deeds’ 
are of two kinds, 'indentures' and ‘deeds poll’. In an in¬ 
dentured instrument, fee terms are duplicated and separate¬ 
ly executed by the parties: the word "indenture" being 
derived from the old practice of duplicating the terms on 
the same sheet of parchment and by using a pair of scissors 
to cut the parchment into two parts by a zig-zag or wavy 
line, the value of which lay in the fact that one copy of 
the terms could be shown as belonging to die other, because 
when brought together the two would then be found mecha¬ 
nically to fit. This practice has long been obsolete. 
Nevertheless articles of apprenticeship continue to be styled 
Indentures and are made in duplicate. 

Articles of apprenticeship are usually framed by solici¬ 
tors.® By many industrial concerns and certain classes of 
tradespeople there have been evolved standard forms 
which, with little or no modification, are found to satisfy 
the common requirements of contracts of this order. Most 



apjjii-jjuucaiups; me last section 
covering apprentices to a surgeon, 
to an architect and surveyor, and 
articJes of clerkship to a solicitor. 
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ustrial concerns and most tradesmen, decline to accept 
as apprentices persons who are over 22 or 23 years of age; 
while modern Statute law in the British Isles as also in Inma, 
prohibits children below a certain age from being bound 
apprentices. The prohibitions alluded to vary with the 
particular trade or calling to be taught. 

In spite of age-long experience in framing Indentures of 
Apprenticeship it is still possible to go wrong, either by 
omitting a clause to cover some rare but quite imaginable 
circumstance or event, or by including a clause which 
attempts more than the relative law permits. The case of 
Olsen & Anr, v, Corry S’ The Gravesend Aviation Ltd., 
[1936] 3 All E.R. 241, may be cited as an illustration. The 
decision in that case, which is for more than one reason of 
considerable importance, was referred to earlier.^ 

Infant apprenticeship. It is long-settled law in England 
that for a contract to be binding on an infant it must be 
for the latter's benefit; and that any stipulation or covenant 
which is not for the infant’s benefit is void, unless it be for 
what are called ‘necessaries'. 

In the Olsen case the first of the two Plaintiffs was a youth 
of about 17 years of age. The second Plaintiff was his 
mother. The second Defendant was a Company, which 
had covenanted to teach her son the business or profession 
of a ground engineer. The mother had paid £100 as pre¬ 
mium and as the consideration for the Deed of Apprentice¬ 
ship. The defendant, Corry, was one of the Company’s 
pilots, and was sued in respect of alleged neglect on his 
whereby the switches were put on in the cockpit of a ground¬ 
ed aeroplane, before the Plaintiff, who had been directed to 
do duty as a ground mechanic and take part in the starting 
of the engine, had given the word “contact”. In the result, 
the engine unexpectedly started, and the Plaintiff's arm 
was severely injured by the propeller. By sub-clause (ii) of 
clause 4 in the Deed, the Company sought not to be “liable 
in any way for any costs, claims, damages or expenses what¬ 
soever in respect of any injury caused to the apprentice 
during his duties on the aerodrome or by reason of any acci¬ 
dent during any flight which the apprentice may make or 
for any other reason whatsoever.'’ It was held, on a 
construe of the Deed, that the exemption under the afore¬ 
said clause included liability for negligence; and in so far 
as the Deed purported to exempt the Company from liability 

I. Vide Ch. II. pp* 100, 1D3 ante. 
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^'negligence, it was not for tlie benefit of the infant, and 
therefore void. ^ 

It niay strike the ordinary reader as somewhat strange 
to leam that an infant can be considered in any sense bound 
by a contract of apprenticeship where he is alleged to be 
one of the contracting parties; for a minor is, in general, 
supposed to be incapable of entering into a binding con¬ 
tract : that is to say into an agreement in which he enters 
as one of the contracting parties. It is for that reason 
that, in form, the contract, though it concerns the infant, is 
entered into by an adult such as his parent or guardian of 
the one part and the person to whom the infant is to be 
bound apprentice of the other part. But there have been 
instances in which the infant himself has purported to 
contract with the individual who agreed to teach him and 
that the relative agreement contains a stipulation whereby 
the infant conyenants to pay the premium himself. The 
ground on which such a contract can be sued upon by the 
master is based on what is called the doctrine of benefit or 
necessity, Logically, the latter is included in the former 
concept. Contracts of apprenticeship, not unfair in charac¬ 
ter have been held from relatively early times in England 
to be within the doctrine of reasonable necessaries. This 
doctime wp considered sound in the age of Elizabeth. 
And m Cohe upon Littleton (172 A)—a treatise appearing 
m the reign ot Charles I-it is said, "an infant may bind 
himself to pay for his necessary meat, drink, apparel, neces¬ 
sary physic, and such_ other necessaries, and likewise for 
ms good teaching or instruction, whereby he profit 
himself afterwards; but if he bind himself in an obligation 
or other writing, with a penalty, for the payment of £iy of 
them, that obligation shall not bind him.” ^ 

All the authoi'ities—and they are many—which in the 
intervening centuries after Coke’s time had applied tiie law 
as so laid down were reviewed by Martin B., in Cooper v. 
htwmoBs 7 H & N 707. In Walter v. Everard, [i8qi] 
K 369 facts wgre an infant had been apprenticed 
by his mother 111 1886. The infant was then 'seventeen. 


r. It was fiartbcr held in this 
case that where there is In a Deed 
of Apprenticeship a covenant to 
fe^ach a particnlar art or craft as 
in the instance before them—'Ho 
the best of big (their) power'H it 


does not mean to the best of the 
ability of some teacher he or they 
may appoint. It is to be construed 
as meaning that the teaching will 
be what it ought to be. 
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By the Deed the infant bound himself to Walter (the Pkin- 
tiff in the subsequent action) to learn the business ot an 
auctioneer, valuer, and farmer, for a ^rm ®f fom 
And the Defendant Everard covenanted with Walter that 
he (Everard) would pay to the Plaintiff the sum of 
on 20th December, 1889, being the bailee of the surmof 
/t;oo which was the consideration for the Deed. Ut that 
sum, £2,00 had been paid on the execution of the instrumem 
in 1886. The Defendant defaulted in respect of the said 
balance of £^oo, Everard had by that time come of 
age. Walter then sued him. The defence was that he was 
not liable on tlie covenant, because he was an infant at the 
date of the Deed. At the trial before Grantham T. with a 
jury, the latter found tliat the Deed was a provident and 
proper one for the Defendant and necessary for him if he 
wished to learn the business mentioned, and that the pre¬ 
mium was a fair and reasonable one. The Defendant ap¬ 
pealed. The Court (Esher M.R., Fry and Lopes LJJ-) 
dismissed the appeal and in so doing adverted to the dternm 
of Lord Coke cited above and to the chain of anthonties 
which established that the tuition of an apprentice is a neces¬ 
sity for an infant on which he could be sued on attaining 

majority. , , j 1 iu 4. 

This decision in no way contradicted the settled^ law tiiat 

under a contract of apprenticeship the infant, while an in¬ 
fant, could not himself be sued under the contract, either 

at law or in Equity. ■ 00 ■ 

This question again came up for adjudication m 1889 m 
the interesting case of De Ffattcesco v. BafMiyyi, first agitat¬ 
ed for interlocutory relief before Chitty J., (1889) 43 Ch.D. 
165. He held that the two infants, who were being trained 
as ballet-girls, could not be sued under the contract of 
apprenticeship, and thus could not be restrained in equity 
from taking the employment which the defendant Barnum 
had offered them, since Equity followed the Law; and, as 
the action itself was not maintainable, nobody could be 
restrained by injunction in a proceeding instituted m that 
action. The case, however, stood to trial and carae on for 
hearing before Fry _L.J. sitting as an additional judge of 
the Chancery Division. It is reported in 45 Ch.D. 430- 
It was admitted as matters of fact, that whilst the terrri of 
their apprenticeship with the Plaintiff was still running, 
they had accepted employment with the defendant Barnum 
at twenty-one shillings a week in a circus and variety enter- 
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at Olympia. The 
widowed mother. 


fement which the latter was running 
Defendants were the two girls, their 
Barnum and a partner of his; damages being claimed 
against all of them, the last two for enticing away the two 
girl apprentices, when the contiact of apprenticeship was 
still w esse. 

All die Defendants resisted the Plaintiff's claim on the 
ground that the stipulations in the Deed were urireasonatile, 
oppressive and against public policy and that the mshu- 
ments wei'e on those ground.^ void. Fry L. J. in delivering 
judgment pointed out that a contract of apprenticeship, 
like any other contract, must contain some stipulations for 
the benefit of the one contracting party and some for the 
other. The Court must look at the whole contract, having 
regard to the circumstances of the case, and determine the 
subject with reference to any principles of law which may 
be ascertained by the cases, “whether the contract is or is 
not beneficial.” Holding that the contracts placed the in¬ 
fants almost Absolutely at the disposal of the teacher; that 
the children were to receive no remuneration, and no main¬ 
tenance except when employed; that they might be required 
to undertake engagements anywhere, not only in the United 
Kingdom, but anywhere else in the world; that there was 
no co-relative obligation on the Plaintiff to find employment 
for them; and that the Plaintiff claimed a right to put an 
end to the contract if at any time he were to consider the 
children unfit for the profession; the learned judge found 
it impossible to say of these contracts that they were for the 
benefit of the infants. The Plaintiff consequently failed on 
all groimds. 

The foregoing case was considered in Cofn v. Matthews, 
[1S93] ^ Q-B* 3 ^ 0 * There the relative Articles of Appren¬ 
ticeship were held to be so much to the detriment of the 
apprentice that it could not be relied upon for the purpose 
of directing him to return to service with his master under 
the Employers and Workmen Act, 1875. 

The Statute alluded to in the last-named case inter alia, 
aimed at enforcing the obligation undertaken by an appren¬ 
tice, or on an apsprentice's behalf, "to work dutifully and 
diligently” for his master, during the term for which the 
relative contract was to run. But for some such provision, 
the employer might lose the services of an apprentice, who, 
in most instances, would, before the contract ran out, have 
become a valuable workman. The reader will remember 
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^hat contracts of this order, being personal conti'acts, coul 
not be enforced by decrees for Specific Performance.^ 

The Statute of 1875 was not the first of its kind in the fore¬ 
going regard. Indeed, in and from the i6th centuiy, there 
were all sorts of penal enactments in England by which 
absconding apprentices could be apprehended and handed 
over to the master; while those who enticed them away or 
knowingly harboured them could be punished. But by the 
third quarter of the 19th century, in England, Law and 
Equity had become fused, and it was recognised that a 
master could enforce nothing on an alleged apprentice save 
in pursuance of a veilid contract. He was safe enough in 
taking steps to enforce his rights where the document relied 
satisfied the conditions of the Statute of Frauds, was 




on 


properly stamped, and had been executed by a person who 
at the date of tlie contract had attained his majority. But 
the master was very differently positioned in the case of one 
who was an infant when the relative Articles of Apprentice¬ 
ship were entered into; for, in such a case, unless the con¬ 
tract, read as a whole, were, on contest, held to be for the 
infant's benefit, it was void; and if at the time of the breach 
on his part complained of, tlie infant had attained majority, 
the latter might yet, at his option, treat the contract as 
voidable and mus be untouched by such an enactment as 
the above-mentioned Statute of 1875 or on the other h^d, 
if he chose to ratify and uphold the contract, he might, in a 
proper case, make use of such of its provisions as aimed at 
securing a servant’s, or an apprentice’s, rights against his 
employer. 

Further illustrations of how the courts in the latter part 
of the igth century in England scrutinized Articles of 
Apprenticeship for the purpose of determining whether or 
not they were for the benefit of an infant apprentice may 
now be cited. In Clements v. London & florth Western 
Railway Co., [1894] 2 Q.B. 482, the material facts were 
that the Plaintiff, when a boy, had entered into the service 
of the Railway as a porter. He was required by the Com¬ 
pany to do what all the rest of their servants did, nainely, 
to insure himself with the Railway's own Insurance Society’. 
Accordingly, he signed the standard proposal form and in 
due course became a member of the Society; and this entitl¬ 
ed him to monetary benefits if he were injured by any acci¬ 
dent occurring to him while on duty, and by which some- 

I, Vide Ch, II. pp. 6o, 6i, 
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thing like £80 would be payable to his Estate were he to 
be killed in, or die in consequence of, such an accident. 
As an infant, the contract between him and tlie Society 
would be as much void as would his contract to serve the 
Railway as a porter, unless on contest a competent court 
were to hold the contract to be one which would be bene¬ 
ficial to him in the circumstances shewn. His ioining the 
Insurance Society was an obligation under the relative con¬ 
tract of service. The boy, having been injured while on 
duty, laltimately claimed damages from the Railway Com¬ 
pany. The Plaintiff was still a minor at the time of the 
accident, and even when ‘action brought’.* Actually, he 
had claimed and obtained payments under this Insurance 
Contract—^w'hich monies, in the action launched on his 
behalf by his next friend, he claimed to retain, though suing 
for compensation from the Railway for damages at Com¬ 
mon Law, or alternatively under the Employers Liability 
Act, 1880. His claim was resisted on tlie ground that he 
was by his service contract precluded from suing his 
employer, and could only obtain compensation from the 
Insurance Society of which he had made himself a member, 
and then only to the extent permitted by the latter's rules. 
The county court judge held liim bound by his contract. 
Against this judgment the Plaintiff appealed, when it was 
held (i) that the agreement to join the Insurance Society 
and to be bound by its Rules was part of a service contract 
into which it was competent for an infant to enter, as being 
eminently for his benefit when the nature of his employ¬ 
ment was considered, and (2) that the contract of Insurance 
was in itself reasonable, and was also beneficial for the 
infant. His appeal was dismissed. 

In 1898 provisions of the Employers and Workmen Act 
1875 sought to be enforced against a female 

apprentice, by name Lucy Thompson. Green v. Thompson, 
[1899] 2 Q.B. I. In 1S96, the girl, then sixteen years of 
age, was bound apprentice to one Green, to learn a branch 
of tiie potter's art. Under the relative Articles she was to 
receive wages as therein specified. There was a clause ex¬ 
cepting the payment of wages when the business was closed 
during the usual holidays and also for any day when the 
Branch she worked in “should be at a stand-still through 


I. These are lawyer's words for 
what in India is tecbnically known 
as "matitnting a suit'' ; but the 


phrase "action brought" is foren- 
sicaiiy used as often in India as it 
is in England, 
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^cideiit beyond the control of the master. The master s 
complaint lay to the local magistracy, alleging that the 
SStice had worked up to October 1898, when she ab¬ 
sented herself, and to the date of complaint was_still absent 
For the apprentice, it was urged that the provisions in the 
contract by which the master was not liable to pay wages 
on certain days and under the conditions made, was untair 
and rendered the contract invalid as not being ^^r the nv 
fant’s benefit. The Magistrates . 

contention, stated a case for the opinion of the High Court 
0^ 4 " point of law raised. The High Court held the 
provisions complained of to be not so disadvantageous to 
the infant as to render the Deed of 

of being enforced against her under the said Statute of 1875. 
The Court considered the decision in Com v. Maithem 
(supra) to be distinguishable on the ^cts. The fore^mg 
cases were considered in Roberts v- [1913] ^ ‘ 

520, where a strong Court of Appeal stressed the iJ^JP^^Jance 
bf reading the contract as a whole. Contracts of appren¬ 
ticeship, or of pupilage, may be entered into for the acquisi¬ 
tion of any technical knowledge, that is to say of any Cra.t, 
Trade, or Calling, including those which are customarily 

regarded as Professions, . 

Contracts of apprenticeship were fairly well-known m 
India by die first half of the nineteenth century. Yet, even 
today, there is but lithe statutory control of such agreements. 

The Mian Contract Act, though passed m 1872, makes 
no reference to such contracts, though the Appmtiic^ Act 
had already been on the Statute book for some twenty-two 

^ The limited scope of that Act is sufficiently indicated by 
its preamble, which sets forth the purpose of the Statute m 

these words; — , . „ . j „ j 

For better enabling children, and specially orphans ana 
Poor children brought up by public charity, to learn trades, 
crafts and employments^ by which, when they come to fuU 
ase. they may gain a livelihood. 

The draughtsmen of the Act must have been well 
aware of those early English cases which we have 
cited above. They plainly sought to exclude altogether 
anv contract by which a minor might _ purport to bind 
himself as an apprentice; for, sec. i in terms permits 
a child betw^een its tenth and eighteenth years to be bound 
apprentice by his or her father or guardian. By the same 
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'Sction it is enacted that the term of such an apprenticeship 
shall not exceed seven years and further th&t it b& not 
prolonged beyond the time when such child shall be of the 
full age of 21 years, or, in the case of a female, beyond 
the time of her marriage. _ _ 

The only definitions contained in the Act appear in sec. 
25 and are to the effect that the words 'master', 'owner', 
'person', and the pronoun 'he' shall be understood to in¬ 
clude several persons as well as one person, female as well 
0 ,s male, and bodies corporate as welt as individuals, unless 
there be something in the context repugnant to such cOn- 
styit ctto it- 

By sec. 3, a Magistrate or Justice of the Peace may act 
with all the powers as a guardian on behalf of any orphan, 
or poor child abandoned by its parents, or of any_ child 
convicted of vagrancy before him or any other Magistrate 
or the commission of any petty offence; while, by the next 
section, an o^han or poor child who has been brought up 
by any public charity may be bound apprentice by the 
Governors, Directors or Managers thereof as his. or her 
guardian for the pmpose,* 

The form and contents of Articles of Apprenticeship _ to 
be executed under the Act must, by sec. 8, be in writing 
and be in the form given in schedule "A[' to the Act, or 
to the like effect, which inter alia must specify the age of the 
apprentice, the term for which he is bound, and what he 
is to be taught. The age set forth in _ any such contract 
shall be evidence in all questions touching the right of the 
master to the continuance of the service. By sec. 9 it is 
provided that such Articles must be signed by the person 
to whom the apprentice is bound and by the person by 
whom he is bound, and by the apprentice himself, if he be 
of the age of 14 years, or more, at the time when the Arti¬ 
cles are executed. When, however, an apprentice under 
the Act is bound by the Governors, Directors, or Managers 
of a public charity, the signature of any two of them, or 
of their secretary, or officer, sliall be sufficient on behalf 
of the persons binding the apprentice. 

It is' noticeable that the form of contract set out in 
schedule "A" of the Statute does not describe it as an 

X. Contracts of apptrenticeship All other Articles of Apprenticeships 
so effected by Magistrates or public whrtlier effected under the Appren^ 
charities are exempt under the Hcaship Act 1850, or otherwise^ 
Indian Stamp Act (II of T899), must, be stamped. 
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Indenture.^ The original document so executed must, in 
accordance with the provisions of sec. lo, be deposited in the 
office of the chief magistrate of the place or district where 
it has been executed. Each of the parties is entitled to 
.a copy of the original, certified under the hand of such 
magistrate; and any one of the copies so certified, thereby 
becomes receivable as evidence of the contract, without 
formal proof of the magistrate's handwriting. Sec. 9 pro¬ 
vides that Articles executed under this Act will be invalid 
unless executed in accordance with that section; nor will 
they take effect until the original has been deposited in 
accordance with the provisions of sec. 10. 

Provisions are to be found in the Act whereby both the 
terms of service and the termination of the contract, as 
■originally agreed upon, may be altered {vide sec. ii]. 
But such alteration must be by consent of parties or their 
personal representatives, and have the consent of the 
apprentice himself, if he be above the age of 14 years at 
the time of the proposed alteration. By the same section, 
every such alteration must be expressed in writing and 
made upon the original contract and be signed by the proper 
parties, in accordance with sec. 9. That having been done, 
tlie magistrate must, under his hand, make corresponding 
■endorsements on the other copies, which must be brought 
to him at the same time for that purpose. 

The Act perrnits of the assignment of the contract to some 
other master, J.e., of a 'novation'. This is by virtue of 
sec. 13 of the Statute, which provides safeguards similar to 
those which concern any modification of the original terms. 
The instrument of assignment must be in the form shown 
in Annexure B to the Statute. 

A contract of apprenticeship under the Act automatically 
determines on the death or insolvency of the master {vide 
secs, ig and 22). The death of the master entitles the ap¬ 
prentice to maintenance for 3 months thereafter, but pro¬ 
vided, that the apprentice continues to live with, and serve, 
the executors or administrators of the deceased, or such 
persons as they appoint; while a proportionate part of the 
premium paid, corresponding to any unexpired portion of 
the term, becomes payable by the executors or administra¬ 
tors out of the estate of the deceased to the person or persons 


I* It is equally nDticeable, that 
«ec. 2, cl. (8) of the Indian Mer¬ 
chant Shipping Act (of ex¬ 


cepts from the defifiition of 'sea¬ 
man* an apprentice, didy indentur~ 
ed and registered. 
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WJftO shall have paid the premium. There is furthermore, 
by virtue of. secs, ig and 20, an opportunity for executors 
and administrators, if continuing the business in which the 
apprentice was employed, to make an offer to take upon 
themselves the performance of the contract evidenced by 
the relative Articles; and if this be accepted by the other 
parties to the contract, and consented to by the apprentice, 
a novation is accordingly effected. 

In the case of the master's insolvency, he tiiereby becomes 
discharged of all obligations under the Articles; but if any 
premium has been paid, the apprentice, or the person by 
whom he was bound, may prove in the Insolvency for the 
amount thereof as a debt against the insolvent's estate. 

The Act provides machinery for complaints by an appren¬ 
tice against his master and by a master against his 
apprentice {vide secs. 13 to 18). Such a complaint by a 
master must be made within one month after the cause 
therefor shall have arisen, save if the cause arose during a 
voyage on board ship, when tlie complaint may be made at 
any time within one month of the vessel’s arrival in an 
Indian port. Complaints by an apprentice against his 
master must be made within three months, the other con¬ 
ditions as to complaints arising afloat, or ashore, being the 
same, save that limitation is tliree instead of one month 
from the date of the vessel’s arrival. The relative section 
makes any breach of the contractual obligations by the 
mdster or the apprentice a ground for complaint; and there 
may be an additional ground of complaint by the appren¬ 
tice in respect of anything in the nature of cmelty, or other 
ill-treatment of him. Nevertheless, ’reasonable’ chastise¬ 
ment by the master is expressly permitted by sec, 14, whose 
terms provide that the measure of reasonability would be 
that permissible to a parent minded to chastise the child.* 


I. May you chastise your ap¬ 

prentice save in the privacy of the 
home or* at any rate* in the town 
where he was bound to you? And 
may you beat him more than once 
for the same o^ence? These ques¬ 
tions were seriously debated before 
Fairfax J, in the 15th century, 

(See Year Book Mich. ^2 

Edward IV, Case x?)- 
had been apprenticed in London, 
His master took him to Cambridge* 
and set up a stall or booth at a 
Fair held on Barnwell Common 


there. Apparently the youth re¬ 
fused to act as a salesm^ there, 
so he was? twice sonudiy thrashed 
by this mas ter „ who, in consequence, 
was brought before the justices in 
Eyre for assault and battery. It 
appears from the Year Book entry 
that the judge saw no reason why 
the place where the delinquency 
occurred should be regarded as 
other than a proper venue, or why, 
so long as the offender was told 
how many stripes he would be 
given as punishment, the delivery 
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I he power given to the magistrate to include in the sanc¬ 
tions permitted him the cancellation of the contract, is laid 
down as no bar to criminal proceedings against the master, 
or his agent of assault, or other offence committed against 
the apprentice, for which he would have been liable to be 
punished had the alleged offence been committed against 
his own child. 

Sec. 15 entitles a magisti'ate to apprehend an absconding 
apprentice and to hear and determine any complaint against 
him. The maximum imprisonment permitted is one month 
in a debtor s prison or other place, not being a criminal 
j^ii, of which one week may be in solitary confinement. 
There are other punishments permissible under this section 
of which no more need be said than that they are not likely 
to commend themselves to tlie modern-minded in India.* 
But m fact the entire Statute would seem to be in need of 
drastic amendment. 

The Act is silent as to the effect upon a contract of ap¬ 
prenticeship of a dissolution of a partnership to which the 
apprentice has been bound. It is submitted that whether 
entered into under this Statute, or dehors it, 
the Enghsh decisions on the point should be followed. From 
tliesenre to be collected the opinion, that in the absence of 
specific agreement betw'een the parties covering the point 
the contract of apprenticeship determines. See Brook v[ 
Daws^, (i86g) 20 L.T. 611; Couchman v. Sillar, (1870) 

The Act was declared to be in force throughout British 
India, except in regard to certain Scheduled Districts, bv 
the Laws Local Extent Act (XV of 1874) and since then 
has been gradually extended to all the said Scheduled Dis¬ 
tricts. This was effected before the end of the 'eighties of 
last century. ^ 

Adult Apprenticeship, Adult apprentices are regularly 
taken by many tradesmen and by various other concerns. 
Indeed, the practice of accepting adults between the ages 
ot eighteen and twenty as apprentices is by no means un¬ 
common in India. There is nothing in law dealing with 
apprenticeship of this order save the law of the land in 


of them miglit not be effected by 
instaLmeiita, at the rate of 2 or more 
a day, as he chose, 

I. By sec. 24 an appeal lies 
from orders paased by a magistrate 


in the foregoing regards, if prefer¬ 
red to the Court to wliich he is 

directly Rnbordinate 'Within ano 
month of th« order complaiiied 
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-t^pect of personal contracts generally. Most old-establish¬ 
ed firms who. take apprentices, and most commercial under¬ 
takings in India, have standard forms of apprenticeship 
axticles framed in accordance with English_ models. Na¬ 
turally many of. these standard agreements include ^)ecial 
stipulations considered requisite under particular conditions 
which are locally prevailing. 

Infant Apprentices in India, But the number of persons 
apprenticed, whether under the Apprentices Act, or dehors 
that Statute, must be but a small decimal fraction of the 
number of infants who are being taught in small workshops, 
eating-houses, and in business premises classified as hotels, 
and who are there under verbal contracts which do not in 
any way conform to what should be the character of con¬ 
tracts of apprenticeship. Probably, if the real terms under 
which such young persons work could be ascertained with 
anything like exactitude, the contracts would be found to 
fall within the law of Master and Servant, rather than that 
of Teacher and Apprentice. In a great many cases the 
children so employed get a certain amount of food, but 
do not reside on the premises where they work, and draw 
but a pittance in respect of the services they render to their 
masters. As will be shown later in the present chapter, 
the employment of children is controlled where the employ¬ 
ment is under certain specified industrial concerns. It is, 
however, important to realise that, in India, only a very 
small number of employed children fall within the category 
of persons so protected. Fox tlie moment, _we are concern¬ 
ed only with the topic of apprenticeship, in which regard 
there is in reality only one other class of apprentices over 
which there is any statutory control to which we have yet 
to refer, namely those who are apprenticed to the sea 
service. To persons so apprenticed, and the statutory pro¬ 
visions which apply to them, the reader’s attention will 
now be directed. 

Apprenticeship to the Sea Service. Ship-owners in Eng¬ 
land during the last two hundred years or more, have 
regularly taken apprentices. With the disappearance of 
sailing ships, the conditions under which boys and young 
men live and are trained afloat have greatly altered for the 
better. The Board of Trade in England keeps a w^atchful 
eye on such matters; and the regulations governing appren¬ 
ticeship to the Mercantile Marine, the Sea-fishing Industry, 
and to the Pilot Services are many and stringent. Generally, 
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,hip-owners will not take a boy as an officer apprentice 
until he has foiished a prescribed period of training as a 
Cadet on some recognised training-ship. In India there 
are as yet few training-ships or shore establishments; but 
a start has rK)W been made in both directions. For the 
training of officers ultimately to serve in the State's Navy, 
colleges have recently been founded. Apprenticeship to 
the fishing industries, as such, is yet unknown iir India. 

Pilotage in England, the buoying of estuarine rivers, and 
kindred duties such as visiting lightships and isolated light¬ 
houses only to be approached by sea, is still largely con¬ 
trolled by an ancient brotherhood which was incorporated 
by Charter in 1514, and therein styled The Guild or Frater¬ 
nity of the Most Glorious and Undivided Trinity of Saint 
Clement. This Corporation is commonly referred to as 
Trinity House, and such of its ‘elder brethren' as have had 
seafaring experience, and who hold the requisite certifi¬ 
cates, are known as Trinity Masters. B'rom these elder 
bretliren are drawn nautical assessors, who sit to aid a 
judge in disposing of shipping cases under the Admiralty 
Jurisdiction of the Hight Court in London, Trinity House 
ov\'ns several steam vessels, and these are officered by men 
who have mostly been apprenticed under the Fraternity’s 
special Ai'ticles. It was this Corporation which, in the year 
1687, by one of its Bye-laws, made it obligatory on Masters 
of seagoing vessels to enter into written contracts with the 
crews they _ employ. Thus was the system of Shipping 
Articles, which form the basis of all contracts for sea service, 
first established in England. Trinity House today is asso¬ 
ciated with kindred corporations at places like Hull and 
Newcastle which, with the older guild, share in supervising 
pilot services in British waters. 

There are several pilot services in India, the most note¬ 
worthy, perhaps, being the Hooghly Pilot Service, because 
of the notoriously dangerous hatux'e of what mariners still 
call "the Calcutta River”. These services have their own 
\ systems of apprenticeship, and have their own standard 
form of Articles. 

Statutory Controls. In the larger ports of India, there 
are established what the Indian Merchant Shipping Act 
(XXI of 1923) styles Shipping Offices. These offices had 
been established before this Act came into force; and sec. 

6 makes it obligatory to maintain them in existence. The 
number may be increased. Where there is no shipping 
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__ _to be transacted may be wholly or in 

^aft conducted either at the local Custom House, or at the 
Port Office {vide sec. 7). 

At every shipping office, there is an official known as a 
Shipping-Master, with whom may be associated such depu¬ 
ties as occasion makes necessary; and by sec. 8 cl. (iii) 
there is included in the general business of the Shipping- 
Master the duty io give to all peysofis desirous of appren¬ 
ticing boys io the sea-service and duly authorised so to do 
by the Apprentices Act, 1850, and also to owners and 
masters of British ships requiring apprentices, such assist¬ 
ance as may be in their power for facilitating the making 
of such apprenticeship. 

The most important provisions touching apprenticeship 
to the sea service are Contained in sec. 23. This expressly 
attracts the Apprenticeship Act 1850, and is in these- 
words; — 

23. (i) Anybody {not under fourteen years of age) may 

be bound as an apprentice in the sea service to the owner 
of any skip registered in British India to be employed in 
any such ship, being the property of such person, the 
master of which is a British subject, and while so employed 
to he taught the craft and duty of a seaman, and the pro- 
visi'Ons of the Apprentices Act, 18$0, shall, subject to the 
provisions of this Act, apply accordingly. 

(2) The master of any ship in which any apprentice 
appointed to serve by the party to whom he is bound to 
the sea service shall he deemed io be the Agent of such 
party for the purposes of the said Act. 

(3) The duties of the Magistrate under that Acf in 
respect of the contract of apprenticeship and of the endorse¬ 
ments thereon of any assignment, alteration or cancellation 
of the contract and of the certification of the offer of the 
continuation of the contract by the executors or administra¬ 
tors of a deceased master of the apprentice shall he per¬ 
formed by the shipping master of the port where ike 
apprentice is to begin his service. 

Secs. 59-64 deal inter alia with wages due to an apprentice. 
None are payable to him in respect of any time during which 
he has unlawfully refused or neglected to .work, nor for any 
period during wliich he be lawfully imprisoned for an offence 
committed by him, unless the Court dealing with the case- 
otherwise directs. The same Court has power to order a 

1, ihe Apprentices Act 1850. Vide pp. 169, 170, a 7 ite. 
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eduction (not to exceed Rs. 30/-) from the apprenti 
wages, towards reimbursement of the Master, for costs 
necessarily incurred in procuring the apprentice's convic¬ 
tion. 

Wages due, or accruing to an apprentice, cannot he 
attached by any jut^icial process. -Assignments thereof axe 
invalid. And if any Power of Attorney shall have been 
executed by an apprentice enabling someone else to receive 
monies due to the executant of the power, such a power is 
revocable, notwithstanding anything to the contrary which 
may appear in the instrument. 

Sec. 63 provides a sjDeedy mode of enforcing payment 
of wages due. By virtue of that section the apprentice may 
institute proceedings before a magistrate; and where the 
total dues are not more than Rs. 500/- sec. 64 bars a Civil 
Suit for enforcing tlie claim, save in cases where the ship¬ 
owner has been adjudged an insolvent, or the ship on which 
the apprentice has been serving has been arrested or sold 
by the Court, or where the magistrate before whom the 
apprentice has made his claim to wages has referred the case 
to the High Court for opinion. 

Secs. 66-70 are concerned with the disposal of a deceased 
apprentice's effects. Claims to such effects must be 
substantiated before the appropriate Shipping-Master 
within a year, if a sale of them under the Shipping-Master's 
direction is to be avoided. Proceeds of all such sales must 
be paid into the Public Treasury, Claims agaimst monies 
so realised may be preferred at any time within six years, 
but will not be entertained thereafter unless sanctioned by 
tlie Central Government. Every claim to such monies must 
first be made to the Shipping-Master, A claimant, should 
he fail in establishing his claim to the satisfaction of the 
Ship])ing-Master, may by Petition move the High Court; 
and the Court, after taking evidence in accordance with the 
provisions of sec. 70(2), is enjoined to make such order as 
it deems just. 

Trades and other Callings. For some time the notion was 
entertained that the callings^ for which persons could be 
entered as apprentices were confined to those the practice 
of which involved manual dexterity. This notion was 
repelled by Blackburn J, in Clapham Parish v. St. Pancras 
Parish (i860) 29 L'.J, (M.C.) 141, 145. “I can see no 

I. For the caOing^ which nowadays may be said to rank as professions 
^5ee Cb, I, pp, 32, 33 ante. 
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observed he, "for saying that the kind of trade is 
restricted to manual occupations." 

Actually, the eai'liest instance of a clerk serving under 
Articles with a solicitor being expressly named an apprentice 
is in a statute of 1691, the relative section thereof — since 
the repeal of that Act—being now incorporated in the 
statute 20 Geo. V, c, 17, sec. 87. In England during the 
period — that is up to the last quarter of the 19th century — ■ 
when there were parallel jurisdictions, the one exercised 
in the three courts of Common Law (Common Pleas, King's 
or Queen's Bench, and Exchequer) and the other by the 
Court of Chancery administering what was called Equity, 
a litigant's agent at Common Law was an Attorney.^ But 
he had to engage a Solicitor for a proceeding in the Court 
of Chancery. This was because a litigant claimed a right 
at Law, but prayed, rather as a favour—and so 'solicited' — 
a relief in Equity. 

In India, a litigant's legal agent, strictly-speaking, in any 
of the three Presidency High Courts, is always an Attorney- 
at-Law. That is so notwithstanding that, in individual cases, 
a particular Attorney may have qualified as a Solicitor in 
England or Ireland or as a Writer to the Signet in Scotiand. 
An Attorney in India, by the relative rules of the High 
Court in which he seeks to be enrolled, is required to serve 
an apprenticeship under written articles for some five years 
with a practising attorney. The relative contract between 
the parties is in form an Indenture and is commonly referred 
to as the Articles; for which reason, an attorney's clerk who 
is qualifying himself to become an attorney, is colloquially 
referred to as an 'articled' clerk. In cases outside the legal 
profession, i.e., where someone seeks to be apprenticed 
to an architect, surveyor, or accountant — but probably not 
to a medical practitioner-^tliere is nothing to prevent 
a contract of apprenticeship being entered into by a parent 
or guardian on behalf of an infant. 

Duration and Avoidance. While an apprentice who was 
an adult when the contract was entered into can only avoid 
it in accordance witli the ordinary law of contract— that is 
to say, on one or more of the grounds appearing in the 
Indian Contract Act by which a contract may be held void 
or voidable — the position is different where the apprentice 

Attorney is from the Latin responding t3?pe of la^vye^ was al- 
attomatus and means an agent, ways, and still is, known as a 
In the Ecclesiastical Courts the cor* Proctor, 
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^/as a minor at the time the contract made. Si 
MohoH Bih% s case^ it is now settled law in India tltat an 
infant is totally incapable of entering into a valid contract. 
But both at Common Law, and under the two Indian 
statutes relating to apprentices of which mention has been 
made above, an infant can be bound by a contract of 
apprenticeship if made between his guardian and a person 
agreeing to take him as an apprentice. A contract of 
apprenticeship involves a term, of years and if, during the 
subsistence of the term, the infant attains majority, he 
himself has an election, either to ratify the contract made for 
him, or to avoid it. In England ever since the statute of 
the 5th Eliz. c. 4, the father or guardian is answerable for 
what has to be performed by the son. Branch v. Ewington, 
(1780) 3 Doug. K.B. 518; Cuming v. Hill, {1819) 3 B. & 
Aid. 59. In the last-named case, the facts were that the 
apprentice had elected to avoid the Articles on his coming 
of age. The master sued the boy's father, alleging the 
deliberate absence of the son as a breach of contract. It 
was pleaded in defence that the boy had served faithfully 
until, on his attaining majority, he had elected to avoid 
the contract. This was held to be no defence to the action. 
It cannot be doubted that the position must be the same in 
India; though, as already stated in our first chapter,® an 
infant, on coming of age, may himself be sued in respect 
of necessaries, but not for damages for breach of contract 
entered into on his behalf during infancy. 

Determination. The contract determines, (i) by efflux of 
time; (ii) by an apprentice exercising his right to determine 
it on his attaining majority; (Hi) by the death, either of the 
master, or of the apprentice; (iv) by dissolution of, or altera¬ 
tions in, a partnership firm to which the apprentice was 
articled; (v) circumstances, amounting to frustration, 
whereby, through no fault of either party, the contiact 
becomes impossible of performance; (vi) by recission; 
(vii) by discharge in terms of an appropriate clause, 
if any, in the contract; (viii) by Insolvency of the master"; 
(ix) by dismissal of the apprentice on any justifiable 
ground. 

Some cases illustrative of the foregoing statements may 
be given. Cuming v. Hill {supra) shows that though the 

1. Discussed in Ch, I, pp, 6, 3. What in English law is 

16-18 ante. known aa Bankruptcy is, m the law 

2. Chap. I, pp, 18*20 ante. oi India, styled Insolvency. 
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jj^r^ntice himself may avoid further performance on 
'-attaining majorily, his parent or guardian may stUl be 
answerable for damages incurred by the master by the 
apprentice’s defection.^ In the early case of Soam v. 
Bowden, (1678) 23 E.R, 216 tlie master having died during 
an early part of the term, his executors were held answerable 
to repay the premium as a debt arising upon a simple con¬ 
tract, tfie consideration for which had failed. In general, 
a contract of service with a partnership determines on any 
alteration in the nature of dissolution taking place, and there 
is authority that tiiis principle is extended to contracts of 
apprenticeship: R. v. Peek, i Salk 66; Baxter v. Bur field, 
2 Str. 1266. But the apprenticeship articles might be so 
framed as to bind the apprentice to his master's executors, 
and such a clause will be enforced, if the court be satisfied 
that the executors will carry on the same trade, and thus can 
guarantee the continuance of the necessary tuition: Cooper 
V, Simmons, 7 H & N 707. In Coveil v. Scamell, (1910) 
103 L.T. 535, a Divisional Court held that on the winding- 
up of a partnership firm the premium paid might be re¬ 
covered back as on a total failure of consideration. But- 
the fa.cts in that case showed that a father had attempted 
to aiticle his son to a firm by an Indenture so drawn as to 
provide that the son would become a pupil of one of the 
partners only. Actually the other partner knew nothing of 
this, and in fact the articles were never signed. The 
premium, however, had been paid. 

An example of friistratibn is where the apprentice has 
become permanently incapacitated through illness. 
Permanent illness is regarded in tlie relative law as an act 
of God, and so as constituting a good defence to an action 
by the master for breach of contract: Boast v. Firth, (1868) 
L.R. 4 C.P. i; Robinson v. Davidson, (1871) L.R. 6 Exch. 
269. 1 he whole doctrine of Rescission® and its effects under 
the Indian law of Contract has in recent times been 
exhaustively exposed in a judgment of the Privy Council: 
Muralidhar Chatterjee v. International Film Co, Ltd., 70 
I*A. 35' The doctrine may be availed of by either party to 


1. Sfift algo Ex parte. Davis. 
(1794) 5 T.R. 715, 716. 

2. This word has become a 
Tetm of Art. It means a repudia¬ 
tion of a contract by one of the 
parties to it: by repudiatioTi not in 
the sense of alleging that no con* 


tract ever existed between the 
partiesj* but in the sense of refusing 
for good or bad reason, as the case 
may to be bound by it. The 
topic is dealt with a some detail 
later In this volume (see Ch. VI. 
post). 


\l 80 THE LAW OF MASTER AND SERVANT 

'a contract of apprenticeship. Where rescission 
the party aggrieved may claim damages. In Ex parte 
Sandby,' (1745) 26 E.R. 97, the master had become 
bankrupt. The apprentice was allowed to prove as a credi¬ 
tor for the balance of premium paid, after deductions there¬ 
from covering a period during which he had lived at the 
bankrupt's expense. In general, the power to dismiss an 
apprentice is governed by the covenants in the articles, 
and covenants in such articles are regarded in law as in¬ 
dependent and not iwfer-dependent. ‘ Where the contract 
makes no provision for dismissal, the law requires more 
leniency to be shown in the case of delinquency hy an 
apprentice than in the case of an ordinary servant,' In 
Wise V: Wilson, (1845) i Car & Kir 662 N.P., Lord Denman 
C.J, went so far as to say that there was in such a context 
a difference between a contract of apprenticeship and an 
ordinary contract of service. "A person," said he, "has 
a right to dismiss a servant for misconduct, but has no right 
to turn away an apprentice because he misbehaves." In 
Wright V. Gibson, (1829) 3 C & P 583 N.P., absence of the 
apprentice on a Sunday evening without the rnaster's per¬ 
mission, and where the apprentice was living in, was 
regarded as too trivial to entile the master to rely on diat fact 
as a breach of covenant. In Wise's case (supra) the 
facts were that the apprenticeship was to a surgeon who 
had a dispensary. The apprentice at the material time was 
no more than seventeen years of age. He came into the 
premises intoxicated, and was dismissed. It was held that 
if his condition on that occasion had been such as might 
have endangered his master’s practice, particularly as a 
dispenser of medicines, that would have constituted a good 
ground for dismissing him. It may be said, however, that 
drunkenness was itself looked upon with more leniency a 
century ago than it is today. Indeed, there is recent 
authority to the effect that at any rate habitual intemperence 
on the part of an apprentice would entitle the master to put 
an end to the contract; Waterman v. Fryer, [1922] i K.B, 
499 at 507. 

The last-mentioned case is interesting for a number of 
reasons. Amongst them because it applied a chain of cases 
recognised as authorities for the proposition that an infant 

I, PF(ftyfo«e V. Linn, (1823) i, B. & C. 460=107 E.R. 171 and 

niifneroLis other eases, 
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__hot repudiate a contract during his ii^ancy unless 

he could show that such repudiation was for his benefit. It 
is submitted that this principle would be applied in India 
in eases wliere the contact had been made between parent 
or guardians on the one hand and a master-tradesman on 
the other. It would, of course, be otherwise if it were the 
infant who had purported to be the other party to the rela¬ 
tive contract, since a minor is absolutely prohibited in India 
from making a valid contract. Thus a minor so placed 
could always repudiate it at will. 

Eemedies lor Breach, Allegations of breach by an appren¬ 
tice fall into one or more of the following categories: 
absconding, refusing to learn, dishonesty, or ariy other 
active misconduct as mentioned above in connection with 
contracts of service generally. Of course, a master may 
condone conduct which would otherwise entitle him to sue 
as for a breach, or to dismiss the servant. But he is not 
compellable to take an absconding apprentice back. Con¬ 
donation must be clear; and, although the taking back of 
the apprentice may be evidence of condonation of some 
offence, it is not conclusive: Hawkins v. Easterbrooke, 
(1754) 96 E.R. 822. In Winstone v. Linn, (1823) i B & 
C 460, the apprentice to a tobacconist had left his master, 
saying he would not return. Not long afterwards he did 
return. The master would not take him back and actually 
sued as for a breach, llie contract provided that the master 
would instruct and maintain the apprentice for a term of 
four years. The Court held the master liable on his own 
covenant to teach and maintain. The latter principle was 
applied in Phillips v. Clift, (1859) 4 H & N 168 as also in 
Learoyd v. Brook, [1891] i Q.B. 431. In Cuff v. Broim, 
(1818) 146 E.R. 613, an apprentice, during the terrn, and 
without any justification, absconded and enlisted in the 
Army. Some considerable time afterwards he expressed 
himself as willing to return and continue as an apprentice. 
The master refused to accept him. The Court held that he 
could not be compelled in the circumstances to return the 
premium. On the other hand, a solicitor was compelled to 
return some part of the premium to the parents of an ap¬ 
prentice who had run away. But this decision did not turn 
upon the contract, or upon the rights of the parties at 
Common Law or in Equity, the Court assuming jurisdic¬ 
tion to make the order it did as being in exercise of its 
summary jurisdiction over its officers: a solicitor being in 
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contemplation of law an ‘officer' of the Court; ex parte 
Prankerd, (3:819) 3 B & Aid, 257, 

A suit for specific performance will not lie by either 
party to a contract of apprenticeship. The master's remedy 
therefore is for damages against the other party to the 
contract. It being well settled that a master is entitled to 
the services of the apprentice in connection with the trade 
or other business in which he promises tuition, and it being 
equally well settled that the master is entitled to any earn¬ 
ings which the apprentice may obtain/ the measure of 
damages in a suit by the master for breach of the covenant 
to "well and truly serve" will be tlie extent of his loss 
between the date of the breach and the date of suing. The 
master cannot claim damages calculated to the end of the 
term up to which the apprenticeship was to run; Berri v. 
Howard. (1861) 2 F & F 403 N.P.: Russell v. Shinn. (1861) 
2 F & F. 395 N.P.; Lewis v. Peachey. (1862) 158 E.R. 
989. 

A master has no remedy, as for a breach on the part of 
an apprentice based on alleged disobedience, where the 
command given is unreasonable; for then the apprentice 
would not be bound to obey it. A good example is afforded 
by the facts in Eaton v. Western. {1882) 9 Q.B.D. 636, 
where the apprentice had been bound to partners and their 
successors in business in tlie trade of an engineer. There 
was no clause in the Articles as to the place where the busi¬ 
ness would be carried on. The apprentice's father, who 
had covenanted to provide him wiffi board, lodging and 
necessaries, resided in London. Part of the Defendants’ 
business was carried on at Derby and they directed the 
apprentice to proceed and work there. This order was 
held unreasonable in the circumstances, and that there 
was no breach by the apprentice in refusing to comply 
with it. 

The powers of correction by chastisement of an appren¬ 
tice for wrong doing cannot with safety be resorted to in 
modern England: see the observations of Lord Reading 
C.J., in R. V. Josephson. (1914) no L.T. 512, an appeal 




1, B&rhev V. Dsnnis^ (i7^3) X 
Salk fiS = 9i B.R. 63 : Aynsworth 

V. Wood, (mB) 93 86 : Eades 

V. Vandeput, ( 17 ^ 4 ) 99 73 ^^ 

A usage was asserted successMly to 
the itt Carsan v. Wults, 


(1784) 99 E.R* 691, whore it was 
held that Prize Money gained by an 
apprentice m a ship sailing under 
Letters of Mar<^ue, is the property 
of the apprentice, and cannot be 
claimed by his master* 
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arose out of a prosecution of the employer (lo Cr. 

Rep. 8). In India, in the case of young boys, there 
is probably more chastisement by beating ftian the law would 
nowadays tolerate if the matter were tested as often as it 
might be. 

In the older cases, breaches on tire part of the master fell 
into two clearly marked categories: refusal to teach and 
ill-treatment. The refusal to teach, in which concept a 
neglect to teach is included, entitles the parent or guardian 
of an infant apprentice, or the apprentice himself, if an 
adult, to maintain an action for damages. The damages 
in such a case are 'at large'. In the case of ill-treatment, 
if the latter be in the nature of assault not to be justified 
by the right of a master to correct wrong-doing by moderate 
chastisement, a suit would lie as for the tort of assault, and 
there also the damages are 'at large’.* Where the neglect 
be such as goes to the whole root of the contract,^ the 
premium will be returnable, on the ground of a total failure 
of consideration. 

In Maw V, Jones, (iSgo) 25 Q.B.D. 107, an apprentice 
brought an action against the draper to whom he had been 
bound for four years in 1887, for wrongful dismissal, the 
articles containing a clause entitling the master to cancel 
the Deed on a week's notice if the apprentice showed no 
interest in his work. The master summarily dismissed him 
in October 1888, not on the ground for which the special 
clause provided, but on an allegation of insubordina,tion, 
and of leaving without permission the house in which he 
lodged with his master. On the evidence, the jury found 
him not guilty of the conduct imputed to him, but that the 
master might have availed himself of the special clause 
for cancelling the articles, since the facts evidenced would 
have justified that course. They awarded £21/- as 
damages, and Manisty J. gave judgment for that amount. 
The judge had directed the jury that they were not bound 
to limit the damages to the week's notice which the Plaintiff 
had lost. On appeal to the Divisional Court (Lord Coleridge 
L.C.J. and Mathew J.) held that there was no misdirection 
and that the verdict was sensible. 


J- When the litigant does not 
claiim any specific sum as damages, 
the latter are said to be ‘at large’ ; 
in such a case the jury, and, in 
India, the judge, may award what 


is thought to be just. Where a 
specific sum is claimed, no sum 
larger than that claimed can be 
awarded. 
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AGENCY 




In matters of contract, the Jaw of Agency has been largely 
codified in Chapter X of the Indian Contract Act. In 
respect of this particular chapter a recent Indian decision 
{Kalyanji v. Tirkaram, A.I.K. 1938, Nag. 254, 255) con¬ 
tains an expression of opinion that it is not to be regarded 
as exhaustive of the law of Agency as the same is administer¬ 
ed in India. Strictly speaking, this would seem to be 
correct. So far as the express enactments go, however, 
these must for our purpose be studied for the light they 
cast on the distinction between the relation of Principal and 
Agent and that of Master Servant simpliciter. 

The concept underlying the law of Agency has been 
enshrined in the maxim Qui facit per alium facit per $e.^ 
I'he concept is of fundamental importance in dealings 
between an agent and a third party, ^ For there the conduct 
pursued by the agent binds the principal. In the law of 
crime both the principal and the person whom the latter 
employs to commit or to aid in committing an offence at 
his instigation are alike regarded as offenders, and thus are 
liable to the penal sanctions applicable to the crime 
committed. 

Civil liability in dealing with third parties depends upon 
the degree to which what the agent does is within the scope 
of the authority bestowed by his principal, or, at any rate, 
within the agent's ostensible autliority. For if a principal 
either holds out, or allows his agent to hold himself out, as 
having his authority, the principal would be bound by the 
acts of the agent. The doctrine of ‘holding out’ was 
evolved by courts of Equity in England and is generally 
treated by jurists as a form of estoppel.® 

The relative sections of the Contract Act alluded to above 
are secs. 182—238. In sec. 185 we read that no consider 
tion is necessary to create an agency. But to create a 
contract of personal service it is well settled that considera¬ 
tion is essential.® 

I. Which may be translated as be found set forth in Ch* I, p, 20 
*TIe who does aught by the hand anie^ 

of another nonetheless does it him- 3. L^es v. Whitcomb, (1828) 5 
self'\ Bing. 34 : Sykes v. ^Di^on, (1839) 

■2. The meaning of this word and g Ad. & Eh 693 ; Huise v. Huhe ; 
its place in the law of India will (1856) 17 C.B. 71T, And see the 
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188 provides that an agent having authority to do 
u particular act, ipso facto has authoritj' to do every law¬ 
ful thing wliich is necessary in order to do such act, and, 
further, that an agent authorised to carry on a business, 
thereby acquires authority to do every lawful thing neces¬ 
sary for the purpose, or usually done in the course of 
conducting such business. 

The Statute has, in the foregoing manner, thus laid <iown 
the measure of the discretion allowable to an agent in 
performance of the task allotted to him by his principal. 
The reader must observe, however, that the foregoing does 
but express the general law , and does not purport to prevent 
a principal and his agent agreeing to some more limited 
discretion. 

Nevertheless, the power and authority thus vested in an 
agent by the law of India are plainly more extensive than, 
apart from special contracts, are allowable to a servant 
as such. In other words, the servant’s conduct in the carry¬ 
ing out of his task has no such statutory protection. 

Lastly, by secs. 190 et seq, is contemplated the appoint¬ 
ment of sub-agents. But, as pointed out earlier in this 
volume, delegation by a servant of his duties is no per¬ 
formance of them. Complete substitution tlierefore is out¬ 
side a contract of service, unless with the consent of all three 
parties; and where such consent has been given the effect 
is to create a 'novation'.* 

Where, however, the delegation only affects the per¬ 
formance of some particular duty , or is temporary only, 
and the delegation is permitted by the master, the original 
contract continues to subsist.* 

The doctrine that a principal is bound by the acts of 
his agent in the latter's dealings with third parties only 
applies, as already obsen-'ed, where wha,t the agent purports 
to do either is, or reasonably appears to the third party to be, 
within the scope of the agent’s authority. The rule stems 
from the equitable doctrine of ‘holding out’ which estops 
a man from avoiding responsibility for acts done in his name 
by asserting that in fact his agent had not the requisite 

necessary ingredtents of a contmct ts the lawyer's technical way of 
in sec. lo of the Indian Contt£ict doscribio^ the cjGfect of bringing in 
Act, which includes 'lawful consi- anew party to a contract to "stand 
deration ' as one of them, and in the shoes"— “SO to say—of one 
rnakes no exception in favour of who goes out of it. 
contracts of personal service. 2. See as to Eadlis in India 

r. This word* Latin ki origin, Ch. 11 , pp. 65-65 ante. 
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uthority. But a third party cannot avail himself of this 
equitable doctrine where he has colluded with the agent for 
tlie purpose of defrauding the latter's principal. 

Thus a servant who has so used his position as his master's 
emissary to a third party as to conspire with the latter to 
effect some bargain for which the third party would thereby 
fraudulently endeavour to make the master answerable, 
would effect nothing when the true state of affairs came 
to light; for, in such circumstances no estoppel would be 
available to prevent the real facts emerging. The principle 
may be stated to be that, where an agent by deliberate 
neglect of du^ to his principal or by some other conduct 
in fraud of his principal, and for his own purposes, plajrs 
into the hands of the other party to a contract which he is 
instructed to conclude on his principal's behalf, he is ex 
hypothesi, acting wholly outside the scope of his authority; 
and no one dealing with him on that footing can be heard 
to pretend otherwise. For a man does not employ another 
to defraud him or to defeat his interests by concluding a 
collusive contract with a third party.^ 

Sometimes the nature of the relation in which two persons 
stand to one another is itself a matter of dispute. A recent 
case in India may be cited as an illustration. The material 
facts were that an Insurance Coimany had been employing 
the Plaintiff as what it called a Field Supervisor. He was 
in fact a canvasser for business. He was paid a fixed salary 
and a commission on such business as he brought in. He 
instituted a suit against his employers alleging wrongful 
dismissal, and the question arose as to what would be the 
measure of damages. The answer to that question depended 
to some extent upon whether he was to be classified as a 
servant, or as a mere agent: in other words, was the 
contract a contract of service, or one of services? The 
evidence showed that his contract permitted him to carry 
out his canvassing in any manner he chose, and that he 
was not subject to any control in that regard. The Court 
held, on the principle set forth earlier in this volume,’ that 
he was not a servant, but no more than the Company’s paid 
agent. {Indo-Union Assurance Co, Ld. v. T. Srinivasan, 
I.L.R. [1947] Mad. 170). 

It is possible for a master to be his own servant's agent 

I, Ruhsn Great FingaU Con- See also sec, 238 Indian Contract 
soUdated etc., [1906] A,C, 439- 

2. Vide Ch. I, pp, 33*36 ants. 
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■M' a transaction created by a contract of service. See, for 
example, the curious modern case decided by the Privy 
Council in 1915. {Grand Trunk Railway Co. of Canada 
V. Robinson, [1915] A.C. 740). There a servant was re¬ 
quired to travel with a horse which his master was sending 
away under a contract with a third person. The master 
obtained a cheaper rate of fare by entering into a special 
contract with the Railway, exempting the latter from all 
liability for any injury done to the man in charge of the 
horse. The servant was involved in an accident and sued 
the Railway. It was held that the contract of carriage 
was made by the master as agent for the servant, w'ho 
thereby became the principal so far as the contract of 
carriage was concerned. The servant knew of these 
special terms and raised no objection to them. Indeed, he 
was in possession of the ticket which contained them. He 
was held bound by tliem, and thus his action failed. 

The impact of the law of Agency on a contract of service is 
well illustrated by the relationship of the parties to a contract 
of sea service. In form, the crew of a sea-going vessel enter 
into what are called Articles of Agreement with the Captain 
of the ship. The term 'Captain* is, of course, compli¬ 
mentary. In contemplation of law he is the Master Mariner, 
and the agreement between him and the other members 
of the crew is colloquially referred to as the 'Ship's Articles’. 
But for the influence of the law of Agency, every member 
of the crew would be regarded as the servant of the Master 
of the ship, since it is he who engages them; he is in sole 
control of them throughout the period of their engagement; 
he can punish them for disobedience; and, subject to certain 
statutory safeguards of modern origin, he can dismiss them. 
What he does, however, in the foregoing regard, he does 
as the agent of the ship-owners. Thus it is that the 
owners are bound by the Articles, because the Master acts 
on their authority when he engages a crew to work the 
ship. The owners are responsible for paying the wages 
and for the due carding out of all other covenants appearing 
in the Articles, which are for the benefit of the deck-hands 
and all others em|>loyed under the Articles for working 
the ship. It sometimes happens that ship-owners let their 
ships on hire under a form of agreement known as a 
Charter-party. Though rare, under modern usage, it was 
in former times common enough for the charterers (as the 
hirers are called) to take on hire no more than the ship 
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itself, reserving to themselves the right to find a Master and 
a crew to work it. Under such an agreement as that, the 
Master and crew become the servants of the charterers and 
not of tire ship-owners, ' 

In India, contracts of much the same order exist in the 
case of owners of steamships carrying passengers and goods 
over inland waterways. In certain recent industrial dis¬ 
putes before tribunals set up under the Industrial Disputes 
Act (XIV of 1947), it has been contended for certain owners 
of steamships of the kind alluded to—and in one case 
successfully contended—that the crews, for no better reason 
than that they are engaged, controlled and may be dis¬ 
charged by the ship's Master (in Upper India usually called 
the Manjhi or Serang), are not tihe servants of the ship¬ 
owners. It is submitted that where the engagement of 
crews is delegated to tlie Manjhi and Serang, who indubi¬ 
tably control their work abroad ship, they are nonetlieless 
the servants of the ship-owners where their wages are found 
by the latter. It would be otherwise if a sum of money 
were paid to a Manjhi or Serang to work a ship, who by the 
terms of his engagement was to provide a crew at his own 
charges and under the distinct understanding that the men 
were his servants, for whose misdoings, he, and not the 
ship-owners, would be responsible. 

When we turn from ordinary contracts of agency to 
ordinary contracts of personal service, as the same e.xist 
in everyday life, the subject-matter is seen to fall into one 
or other of some three categories: things which a master 
cannot himself well do, for lack of skill which the servant 
possesses; tilings which the master might, if he chose, 
perform, yet is unlikely to do, since he employs the servant 
avowedly to relieve him of them; and things which he might 
well do for himself and often does, but which he prefers, 
as more convenient on particular occasions, to delegate to 
his servant. 

Two examples from Indian case-law illustrative of the 
effect of such delegation by a master to his servant in 
respect of dealings which third parties must suffice for our 
present purpose.* In both instances the Indian court relied 
upon, and applied, certain English authorities, as covering 
the matters canvassed. 

In Rebecca Stewart v. Debi Prosad, (A.I.R. 1914 All. 


I, The relations of Master and 
Servant with third parties is dealt 


with in rather more detail in Ch- V 
post. 
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the PlaintM sought to recover Rs. 353/- for work and 
j.Mhour done for the Defendant. Part of the claim was 
resisted on the ground that the orders were placed not by 
the Plaintiff but by someone who happened to be in his 
service. The judgment upheld the principle that a person 
is liable for work done for him, though the order therefor 
was not given by him personally, if it were established that 
the relative order was placed by his servant imder his 
instructions. 

To make a master liable where goods have been supplied 
to him on credit as the result of orders placed by his 
servant, the Plaintiff must show a course of dealing by 
which it was a practice for goods to be supplied to him 
through his servants in die course of their employment. If 
be shows such a practice, it will be no answer for the 
principal to say that the particular item of goods did not 
reach him, once the Plaintiff had established that they were 
supplied to his servant for his use. So held in Mt. Suga 
Kuer V. Firm Brijraj Ramniwas (S* others, (A.I.R, 1937 
Pat. 526}. 

Where, in relations with third parties, a master can but 
conduct his business by and through the agency of those he 
employs, the law will hold the master responsible for con¬ 
duct amounting either to a breach of contract with tiie 
third party or for any wrong-doing by which the third party 
has become injured. The principle invoked has long been 
distilled into the pointed maxim respondeat superior. 

Ratiflcatiott. A principal may of course waive liis right 
to repudiate an unauthorised act on the part of his agent- 
in the present context his servant—by expressly ratifying 
it.* To be effective, ratification need not necessarily be 
expressed: it may be implied from the principal’s conduct. 
But, to be valid, and thus to afford ground for reliance 
upon it by a third party, the principal must be shown to 
have had knowledge of the tine facts,.or at least to have 
had the means of acquiring the necessary knowledge and 
to have been so circumstanced that his mind should have 
been directed towards making some enquiry.® Katyayani 
Debt V. Port Canning and Land Improvement Co., [1914] 


X. KeighUy, MaJisted Co, 

V. Duran [190T] A.C. 240, 

2. In lawyer's language* where 
r^^rums^■a^ccs are such' as ‘put' the 
Principal 'upon taKiuiry’ if 


he dom not choose to make* he mns 
the risk of his conduct being regard¬ 
ed as impliedly amounting to rati* 
hcation . 
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C.W.N. 56; Banque Jacques Cartier v. Bmque 
''Montreal, (1887) 13 A.C. iii: a Master and Servant case. 
The topic of ratification is expressly dealt with in secs. 
10-199 Indian Contraci Act. 

Revocation, An agent's authority may be revoked, i.e. 
recalled and so terminated by the principal, or may come 
to an end by operation of law. The broad principle is set 
forth in sec. aoi of the Indian Contract Act. But to 
appreciate the degree to which the law as embodied in sec. 
201 is, under certain circumstances, modified and its appli¬ 
cation controlled, the reader must make himself acquainted 
with the provisions of secs. 201-210 of the same Statute. It 
must suffice for the limited purpose of the present treatise to 
set out in the Statute's own words the general statement of 
the law which is embodied in sec. 201, the terms of which 
are as follows: — 

201, An agency is terminated by the principal revoking 
his authority; or by the agent renouncing the business of 
the agency; or by the business of the agency being com¬ 
pleted; or by either the principal or agent dying or becoming 
of unsound mind or the principal being adjudicated an in¬ 
solvent under the provisions of any Act for the time being 
in force for the relief of insolvent debtors. 

Agency in the Law of Crime. We now turn to the doctrine 
applied to that class of wrongs^ which, whether they give 
rise also to a civil action or not, are nonetheless niade 
punishable in Courts of Criminal Jurisdiction. 

In respect of ‘offences' properly so styled, the effect of 
the maxim® is enacted in sec. 107 of the Indian Penal Code. 
Thus, should a servant be the actual offender against the 
law, he is primarily answerable; but if his master is shown 
to have brought about the corninission of the offence, the 
latter is punishable as an abettor.® Broadly speaking, all 



I. i.e., wliicb are mcladed in 
tortSi but extend to wrongs against 
the State, 

a. In English law, for the word 
'offence' as used in the Indian Penal 
Code, we have the word 'crime'. 
CiiiDes in the law of England are 
divided into 'raisdemeanouxs' and 
'felopics'. There is no such, or any, 
division in the Indian Penal Code. 

3, Qui facit per alium facit 
per se^ 

4 In England, ffie relative 
Terras of Art are diflerent. The 


actual perpetrator of a crime is a 
'Principal in the first degree’ ; the 
instigator is also such a Principal, 
but is further classified as an 
'Accessory before the factV; the 
perpf3tmtor, and anyone acting 
with him in the positive commis¬ 
sion of the crime, are classified as 
'Accessories at the fact’ ; while 
anyone knowingly giving aid to 
the instigator or perpetrator after 
the act is accomplished, is styled 
an 'Accessory after the fact', or a 
'Principal in the second degree’. 
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pjptices are partly the creation of tlie actor’s ‘intention’— 
iyfiat in the Common Law of England is meant by mens 
rea.^ But there are exceptions. ‘Abetment’ is not one of 
them. 

We may now. turn to offences in which guilty knowledge 
is not a necessary in^edient, but where the mere doing of 
the act is per $e punishable. Excise and Arms Act cases 
in India, as also numerous cases arising out of emergency 
legislation, afford illustrations of the extent of such criminal 
liability, notwithstanding de facto innocence. Tyab AllVs 
case,* decided by the Bombay High Court at the turn of the 
present century, may be cited as a good example. The 
Court followed the English decision in Attorney-General v. 
Siddon, {1830) i Cr. & J. 220 as having stated the correct 
principles to be applied, viz., "Whatever a servant does in 
the course of his employment with which Ire is entrusted, 
and as part of it, is ms master's act." In Tyab AUi's case 
the servant was a salesman who, without his master’s 
knowledge, and in his absence, sold ammunition contrary 
to sec. 22 of the Indian Arms Act (XI of 1878). The 
master was held punishable. The principle thus exempli¬ 
fied has been frequently applied by every criminal court in 
the country. Furthei; exam|)les are too ni^erous for cita¬ 
tion. Sometimes the nexus is that created by the relation 
of Master and Servant; at other tiines that of Principal 
and Agent, which in this context brings about the same 
result. 

In Brown v. Foot, (1892) 17 Cox C, C. 509, Wilis J. had 
construed a statutory prohibition begimiing with the 
words "no person shall sell” as wide enough to coyer 
sale by a servant or agent. In construing a similar 
prohibition in sec. 495 of the Calcutta Municipal Act 
(Beng. Act III of 1923) the Calcutta High Court followed 
and applied the above English decisions and convicted 
the master. (Sew Karan v. Corporation of Calcutta, 
39 Cal. 682). 

But outside the ambit of such special legislation, the rule 
is, that where it is established that in carrying out his 
master’s orders the servant himself is innocent of the wrong 
done, or, where the prosecution, on whom the onus lies, 
fails to establish guilty knowledge in the servant, the latter 


I. *A guilty (in the sense of 3 ] 2. Queen Empress v. Tyab AUi, 

wicked) mind/ | (1900) 24 Bom, 425. 
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f ^^nn nt. be convicted. Radha Madhah PaikTa v. E., 
=^W.N. 414. 

A very recent example of an offence committed by a 
servant, which was sought unsuccessfully to be brought 
home to the master under the ordinary law of agency, well 
illustrates tire conditions which must be fulfilled before a 
master can. be held liable under the Criminal Law. As, 
in the case alluded to, the Court of Criminal Appeal in 
England distinguished the evidence before them from a 
well-known English case decided in 1896, some comment 
upon liiat earlier case may usefully be made. 

In 0 oilman v. Milk, [1897] i Q.B. 396 the material facts 
w'ere that by virtue of a by^e-law made under the repealed 
Slaughter-houses {Metropolis) Act 1874 which was kept in 
force by sec. 142(2) of the Public Health {Londori) Act 
1891, it was an offence for the licenced occupier of a 
slaughter-house to slaughter animals either in the pound of 
the slaughter-house or in view of other animals. Mills was 
the occupier of a slaughter-house at the material time, and 
had in his employ one Brigden who was both his foreman 
and slaughter-roan. It was found, as of fact, by the police 
magistrate that Brigden slaughtered a sheep in the presence 
of other sheep, and that he admitted so doing in the absence 
of his master, and notwithstanding his master's direct order 
til at he was to keep shictiy within the said bye-law with 
which, indeed, the man was familiar. The magistrate 
found also that the man had no general authority to 
manage his master’s business and wa.s of opinion that in the 
circumstances disclosed by the evidence the master could 
not be convicted. He stated a case to the High Court. The 
Diwsional Court (Wills and Wright JJ.) held, contrary 
to the argument addressed to them, that the bye-law was 
valid and was in no way repugnant to the Statute from 
which it derived. The}^ held further that the slaughter¬ 
ing of animals was within the scope of the servant’s 
authority and that the act complained of, which was 
clearly an offence, was done during the course of the man's 
employment. That being so, the maxim Qui fucit per 
alium- facit per se applied, and the master was held liable 
to conviction. 

Another example is the case of Emperor v. Haji Shaik 
Mohomed Shusiari, (1907) I.L.R. 32 Bom, 10, where, on 
a Reference by a Presidency Magish'ate to the High Court, 
it appeared that a master was charged with an offence under 
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III of the Indian Emigration Act (XXI of 1883) for 
having caused two natives of India to depart by sea out 
of the realm—under an agreement that they should work 
as engine-drivers on board a steamer—^without having first 
obtained the consent of the Protector of Emigrants. The 
relative agreements were between the individuals them¬ 
selves and the authorities of the steamer. The High Court 
held the master liable under the Act although what 
was done was not proved to be with his knowledge or 
consent. 

In Barker v. Levinson, [1950] 3 All. E.R. 825 the Court 
of Criminal Appeal had to determine whether a master 
could be held liable for a breach of the Landlord and 
Tenant {Rent Control Act, 1949. The charge against him 
was that a persoii in his employment had asked of a lady 
;£ioo as a condition of the grant of a tenancy to her and 
thus the master was charged with an offence under sec. 2(1) 
of the above-mentioned Statute. The matter came before 
local magistrates on an Information preferred by Barker 
on behalf of the Ruislip-Northwood Urban District Council. 
The facts found by the magistrates and included in a case 
stated by them for the opinion of the Court of Criminal 
Appeal was that there was no proof that the master had 
authorized his employee Purkis to demand any premium or 
that he knew that Purkis had required or accepted it. But 
the evidence showed that Purkis had required and accepted 
it. The evidence further showed that Purkis was a mere 
rent collector for his master, and that his emplo3nnent 
extended no further than the collection of rents of fiats in 
which his master was interested, As regards the proposed 
tenancy of Mrs. S., all that Purkis was told to do was to 
see whether Mrs,^ S. appeared to be a satisfactory tenant, 
and if he was satisfied on that point, he had authority from 
his master to let her the premises. But there was no finding 
by tlie magistrates that he was authorised or entitled to 
negotiate the terms of the tenancy. The Court distin¬ 
guished the case of CoUtnan v. Mills, observing that in 
that case what was done by the servant was something 
within the scope and in the course of his employment; 
whereas what was done by Purkis in the case before 
them was found, as a fact, by the justices not to be 
within the scope of the man's employment. The master 
could not therefore, be held responsible for the offence 
committed. 
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BAILMENT 




In the definitive section of the Indian Contract Act which 
is sec. 148, that which may be the subject of bailment is 
described as ‘goods'. But the case-law in India bo^ 
before and after the passing of that Act, dearly mdicat^ 
that anything falling within the concept of moveable 

property' is bailable.‘ r v. m t. , 

The primary incidents of a contract of bailment are 

weU .settled. They are, (i) the duty cast on the bailee to 
take as much care of the thing bailed to him, while it is 
in his possession, as a reasonably prudent man would 
bestow on it, if he were himself its owner; (11) a duty to 
deliver it to the bailor, or to the latter s order, on demand, 
but strictly in return for any monetary or other reward, 
if such a consideration be part of the mlatve contract, 
(iiil for that reward the bailee has a lien* on fee property 
bailed. Nevertheless a person may be a gratuitous baUee, 
in which case the bailee's obligations are no less than we 
his who has had, or looks to have, under the relative 
contract, some monetary or other benefit in return. 

Where something itself capable of being 01 

bailment is handed over as security for a debt, the Act 
regards such a transaction as a ‘pledge of the property so 
handed over. The bailor is then styled the jjawner and 
the bailee the ‘pawnee'. This class of contract is dealt wi 1 
in secs. 172-170 of the Act. 

Such a situation, with all its legal imphcahons, arises 
where a master gives such a fonn of security to his servant 

as for wages due and owing. . , r .,1 

Sec. 149 of the Act speaks of possession of the property 
bailed as being in the bailee, so soon as delivery to him la 


1, For definitions of ‘moyeabk' 
and 'immoveable property' in the 
law of India see the Ttansfey of 
Progeny Act (IV of 1SS2}. The 
words Vbattsils* and 'chattels real , 
as Terms of Art, ai^ Unknown to the 
law ol India. So too, the concepts 
of *tear and personal' property 
have not been translated to India. 
It follows that in respect of pro¬ 
perty bequeathed by W. 1 II, or 
otherwise, devolving upon heirs, 


the words ^realty' and 'personalty' 
are not to be found in the relative 
law o.C this country. 

2. Lien is an old French wotxl 
whose use in tlie law of England 
goes back many centnriosi 
signifies a right to retain possession 
of something till a debt or some 
other claim in relation to the thing 
so held be met. The word is now 
a Term of Art. 
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■ jca^pk Such possession implies complete control in the 
bailee during the period of bailment. If, therefore, the 
bailor interfere with that control, the result may be a failure 
of complete bailment, or a constnictive re-deliveiy from 
bailee to bailor. See, for example, the recent case of 
Kaliaperumal v. Visalakshmi, (A.I.R. 1938 Mad. 32) 
where objects left by the bailor were each night locked up 
by her in the bailee's house and in a box there of which 
she kept the key. On a theft of the goods, the bailee was 
absolved from responsibility on the ground that each night 
on which the bailor locked up the goods and went away 
with the key, tliere had been a constructive re-delivery 
to her. 

In the law of bailment, the intention of the bailor to 
part with temporary possession—as distinguished from 
mere general custody—is the test of the relation. A 
servant's control of something which is the property of 
his master, unaccompanied by an expression of intention 
to pass possession to the servant, leaves 'possesion' with 
the owner, and gives the servant nothing but 'custody'. 
In such a case there is no bailment. On the other hand, 
if the parties intend that the servant shall have such a 
degree of control oyer an object as would pass 'possession' 
of it to him as a bailee within the meaning of the Contfact 
Act, then, in such a case, quoad^ the thing so handed overi 
the transaction is one of bailment notwithstanding that 
the relation of Master and Servant in all other respecte 
remains unimpaired. In an early Calcutta case, Biddomoye 
Debt V. Sitaram, 4 Cal. 497, the material facts were that 
during absence of his mistress from a house of which 
he was in general charge, a servant broke open a box there 
arid took away and pawned some of the contents. His 
mistress filed a suit in trover^ against the pawnee and 
succeeded; the Court holding, in effect, that there was no 
bailment; that the crime was theft rather than criminal 
breach of trust, in that there was mere custody of tlie goods 
in the servant, the possession of them never passing from 
their owner, and that the offence being theft, the thief had 
no title and could pass none. The suit was decreed 
accordingly. 

Transactions held to be bailments have figured in English 


1. A la\vyer*s word meaning '"as 
regards'". 

2, One of the old Forms of 


Aciimi alliided to in Ch, 1 pp. 3, 4 
ante. The word is Norman-FreDch 
meaning "to 
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decisions in a number of cases where negligence has be' 
found against the drivers of hackney carnages.' It was 
there held so far back as 1877, in Venables v. Smith, 2 
Q.B.D. 379 that the relation of the proprietor and the 
driver of a cab (^uoad the public is that of Master^and 
Servant; se that of Bailor and Bailee. This decision 
was approved by the Court of Appeal in The v. 

London Improved Cab Co. Ld., (1889) 23 Q.B.D. 281. 

In cases in England under the various Hackney Carriage 
Acts, the liability to the public for negligence on the part 
of drivers of hackney vehicles is seen to depend on the 
wording of the relative enactments. In cases in India, 
governed by statutory provisions as to public conveyances, 
the courts have acted likewise. For instance, in Bombay 
Tramway Co. Ld. v. Khairaj Tejpal, (1882) 7 Bom. 119, 
the controversy turned on the liability of a cab-owner, who 
bad a contract with a driver whereby the latter plied a cab 
for liire, taking his remuneration from the public, though 
he hired the cab from the proprietor.® Consequent upon 
a collision with a horse-drawn tram, the owner of the 
carriage was held liable in damages for the negligence of 
the driver, subject to the opinion of the High Court on the 
question whether the driver was the servant of the carriage- 
owner, so as to make the latter liable. The Court 
considered the relative provisions of Bombay Act VI of 
1863 to have closely followed certain provisions in 
corresponding English statutes, and that the Indian Act 
had been framed with an eye to English decisions. The 
English cases of Fowler v. Lock, (7 C.P. 272) and Powles 
V. Hider, (1856) 6 E. & B. 207, were considered, and it 
was held that the relation between the owner and the driver 
was that of Master and Servant, and the former was held 
liable. In terms the Court purported to follow Powles v. 
Hider, {suptra), but in that case the decision rested on the 
doctrine of Principal and Agent. It is submitted that quoad 
the public, an action lies in tort against the owner of a 
public cab in respect of its driver’s negligence,'’ and in that 


X. The word 'hajckney’ has 
nothing to do with the township 
now part of greater London, or with 
the English Peer %vho derives his 
title from that place. Its original 
denvatdon is unknown. In middle- 
English and old French it meant an 
'ambling' horse. 


2, What amount!^ to 'plying for 
hire' is something which, it seems, 
has so far defied defimtion. See the 
difficulty discussed in Gilh&ft v. 
McKay, [1946] i AIL E,K, 458 and 
cases cited therein. 

3. The doing of something so 
negligently as to cause injury is to 





BAILMENT 


197 


property—on hire, combined with the hiring ou 


of servants 


with the thing hired, is Bull {A.R.) & Co. v. West African 
Shippmg Agency & Lighterage Co., [1927] A.C. 686 
P,C. = A.I.R. 1927 P.C. 173. There the Appellants let out 
a lighter® to the Respondents for the purpose of handling 
cargo which was to be taken on board one of the 
Respondent’s ships. By the terms of the contract the 
lighter was to be manned by two of the Appellants’ servants 
referred to as 'lightermen*. Both the toen and the lighter 
were thus taken by the Respondents on hire. The work 
of transferring the cargo frorn lighter to ship went on by 
day, for which purpose the lighter was moored alongside 
the vessel, During the night both the lightermen, wittiout 
perrmssion, left the lighter, which somehow got adrift, was 
carried out to sea, and eventually went aground and broke 
to pieces. Appellants sued the Respondents for damages, 
when thejj were met by the defence that it wals the 
Appellants’ own servants whose negligence caused the loss. 
The controversy was carried to the Privy Council where 
the Board held the facts to establish that the hirers had 
effectual control of the men hired to them during both day 
and night; that the men were therefore at the material time 




tibhtext it is immaterial .whether there he inter se the relation 
of Master and Servant, or whether, in strictness, it be that 
of Principal and Agent.* In the law of crime-assuming 
the negligence to be of such a nature and extent as to be 
within the mischief of some penal enactment—only the 
driver would normally be charged and, if convicted, 
punished. A hirer of someone else’s property is, in con¬ 
templation of law, always a bailee of it. The position is 
the same under what is called a hire-purchase agreement. 

An instructive case illustrating the effect of letting out a 
chattel—or, as we say in India, an article of moveable 


commit a wroBg (called in lawyer's 

language a ion), entitling the 
injured person to compensation by 

mpans of a civil suit, 

I. tile opinions of the Lords 
in Smith v. General Motor Cab Co, 
[1911] A,C, 18S. There the 
relation between the owner and the 
driver of a hackney carria^ was 
held to he that of Bailor and Bailee, 
but the public, lx)th would 

be liable for the driver's negligence 


as being in the relation of Principal 
iind Agent, 

a. A Lighter, properly so*caDed, 
is an open boat usually of wide 
beam, flat-bottomed, and of a 
draught sufficient to take a con¬ 
siderable quantity of cargo. Craft 
of this kind are sometimes siyled 
barges. Other craft intended to be 
loaded or tiuloaded at wharves or 
jetties and to be taken in tow are 
generally st^ded 'floats' ant! are 
covered in. 
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i^^^^ervants of the Respondents, who tlius became answerable 
to the Appellants for the loss occasioned by these men’s 
negligence. 

The trade of a Caterer is particularly affected by the class 
of contract of which BulVs case affords an illustration. Such 
contractors often hold themselves out to provide not only 
food and drink but all table appoinbnents such as glass, 
cutlery and napery,^ Many such contractors offer also to 
provide table servants for the occasion in connection with 
which tire hire of these Articles is sought. In any such 
instance, if, by the negligence of the Mred servants, there 
occurs (a) loss or damage of any article hired or (b) the 
hirer or any of his guests or servants sustain injury, it 
becomes of importance to see whether the case falls within 
or outside the principles governing Bull’s case. Those 
principles have, it is thought, been sufficiently explained 
earlier in the present volume,* where the distinction 
between a Contract of Service and a Contract of Services 
was discussed. Applying that distinction to a contract 
between a caterer and a customer in which both goods and 
servants are hired, the governing contract will be one of 
.Services, while that between the caterer and his men is 
one of Service, Under the latter contract the caterer will 
remain their general master. But if he should, under the 
contract with his customer, part with any substantial control 
over them to the customer who hires them, it is the customer 
who for so long as that arrangement with the caterer subsists 
will be their temporaiy master; and in that event it is the 
customer who will be responsible for injury done to any 
stranger consequent upon negligence on the p^ of the 
men he has hired; while, should any of the articles hired 
be lost or damaged, he could not, save by some special 
clause in the contract of hirage avoid paying the caterer 
compensation. And should any of his own servants be 
injured by negligence on the part of the hired men, they 
would look to him for compensation,® Many caterers 
insist on supervision by some member of their superior 
staff. This is wise from the point of view of all the 
pairties. 

Hotels and Best Houses. The general reader in India 


1. The technicaJ word for such 3. They might be met with the 

textile articles as table-cloths and defence of Common Employment (as 
naphins. to which see Ch. II pp. 93-112.) 

2. Ch. I pp. 33-36. 
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be unaware of the extent to which the In(W 
of bailment enters into the relationship subsisting 
between the proprietors of hotels and other places of shelter 
and the travelling public. As those duties which the owners 
of such places are either compellable to or do undertaKe 
must necessarily be carried out in large measure through 
the agency of servants, the topic cannot well be neglected 
in such a treatise as the present. _ 

The law relating to innkeepers here is to a large 
extent unsettled. The relative law in England, until the 
Innkeepers Liability Act of 1863 modified it,jwas based 
partly on the custom of the realm and partly on the 
Common Law, The result is a remarkably complex bo^ 
of law which perhaps might well be codified. The liabuity 
of an innkeeper in England so far as the duty to accom¬ 
modate travellers, their horses, c^riages and such irnpedi- 
menta as they may reasonably bring with them, is said riot 
to depend upon contract but upon the custom of the re^m 
as accepted by the Common Law of England. The reader 
should appreciate that save where a particular top^ is the 
subject of an Indian statute the Common Law of Engla^nd 
has been said to run at any rate within the ambh of the 
three Presidency Towns, tliat is to say in Calcutta, Bombay 
and Madras, but not to run in the mofussil, sa.ve to the 
extent it may be looked at as a guide to the administration 
of the general law of the land in accordance witii the 
principles of justice, equity and good conscience. 

As an example of the application of the Common Law 
of England today in solving a question arising between an 
innkeeper and a customer the modern case of WtlU&ms v. 
LinnitL [1951] i Ail. E.R. 278 C.A. is instructive. Ihe 
material facts were that the Plaintiff’s motor car had been 
parked by him in a place maintained by the proprietor 
of an inn for accommodating his guests’ cars. ^ He^ had 
endeavoured to protect himself by a notice reading Car 
Park. Patrons only. Vehicles are admitted to this parking 
place on condition that the proprietor shall not be liable 
for loss of or damage to (a) any vehicle, (b) anything m 
or on or about any vehicle, however such loss or damage 
may be caused.” The Plaintiff’s car was stolen whilst he 
was having drinks with friends inside the inn. It was 
argued for the proprietor j[i) that the Plaintiff was not a 
'traveller’ within the meaning of the Common Law, or of 
the said Statute of 1863, (ii) that the Car Park v/as not within 


:lbo , 
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le hospitium^ of the inn and (iii) that if it was, the pro^ 
pnetor was protected by the notice he had exhibited. The 
majority of the Court of Appeal upheld the judgment of 
Lynskey J., who had repelled all the foregoing contentions 
and had awarded the Plaintiff £470 as damages. The Court 
considered some 28 authorities beginning with the classical 
judgment in Calye’s case (1584) 77 E.R. 580 down to Gee 
Walker S- Slater Ltd, v. Friary Hotel {Derby) Ltd., (1040) 
66 T.L.R, 59. 

The position in India haS been verj^ little debated in the 
Courts. In Whatehy v. Palanji, [1866] 3 B.H.CO.C. 137 
It had been held that the liability of a hotel-keeper in India 
in respect of goods belonging to a guest was governed by 
the Common Law of England.® That decision was come 
to some years before the enactment of the Indian Contract 
which,^ as the reader will remember, has a special 
^apter dealing with the law of bailment. In 1899 the High 
Court of Allahabad had before it the case of Rampal Sinabr 
V. Murray Co,, I.L.R. 22 All. 164* The facts were 
curious. The Appellant-Defendant Rampal Singh was 
occupying a room in the Grand Hotel at Naini Tal. 
While there, his wife became attacked with, cholera and 
died m the room she and her husband occupied. The 
projarietors of the hotel, in order to avoid infection 
of other guests, then destroyed the furniture which 
had been in the Defendant’s use, and thereafter filed 
a suit against him which included a claim for the 
value of the destroyed articles. It was held against the 
proprietors that the guests staying in the hotel were in 
the position of bailees of the furniture they used, but that 
m the absence of any evidence showing that the Defendant 
had not taken that degree of care incumbent upon a bailee 
under sections 151 and 153 of tlie Indian Contract Act the 
Defendant was not liable. 

For a very long time past there have been maintained 
by local Governments or by local authorities such as 
Municipalities or District Boards, buildings, some of which 
are known as ‘circuit houses’ and others as 'dak bungalows' 


r, Hospitium originally means 
hospitality, secondarily a place 
where such is dispensed. In the 
law-Latiii used in the early case- 
law it represents the area to be 
included in the premises of an 
inn. 


2. Under the Caramon Lraw the 
inn*kecper is liable unless the loss 
be occasioned by an act of God or 
of the King's enemies or by the 
guest's own negligence. For whai 
constitutes in kw an act of God 
vid^ Ch. V post. 
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S^c^ially erected for the accommodation of traveliers but 
only for strictly limited periods of user measured in days. 
Persons using such premises have only such . rights as are 
expressly or by necessary impHcatioh given them under 
rales framed from time to time b}*' the local authorities 
concerned. The rights of a traveller making use of such 
a place will depend upon the construe of the relative rules 
which are commonly communicated to the traveller either 
by posting of a sufficient notice setting them out, or by their 
personal exhibition on the part of some servant in charge 
of the premises. The conditions created by the rules may 
be such as to constitute the traveller a tenant for a term, 
certainly to be measured in days, or may be such as would 
render the tempioraiy occupation of the accommodation 
provided that of a mere Hcencee or at best a tenant at will. 
In such circumstances there would he no relation created as 
exists between a traveller and an innkeeper under the 
Common Law of England, and thus the tax- or rate-payers, 
as the case may be, who are the owners of such premises, 
are neither insurers nor are they bailees of any property 
which the occupiers of a room there may choose to bring 
upon the premises. It seems that as an innkeeper in India 
is not compellable to accommodate any particular traveller 
as he is in England, he has no lien on the traveller's goods 
as security for the payment of the traveller's bill. 

We may lastly make mention of the provision made for 
the benefit of travellers and animals moving with them, and 
who are minded to take shelter in places still styled sarais 
or caravansarais and in some parts of the Indian continent 
as puraos,^ These places are governed by a Statute known 
as the Sarais Act (XX11 of 1867) which has been slightly 
amended so late as 1914, Only section 8 of the Act applies 
to any sarai under the direct control of a local Government 
or of a Municipal Committee. Keepers of samis must be 
registered with the District Magisti'ate; and the Statute gives 
to the local official concerned wide powers to prevent over- 
crow'ding and to ensure proper sanitation. The Statute, 
however, does not condescend to deal with the rights of 
persons sheltering in such places. Actually the definition of 




T, Pwrao b a word used in tipper 
India mcludiag Uttar Pradesh as 
meaning a recognised halting place 
on an arterial road. There may or 
may not be bhildings connected with 


it. Along tlie ordinary pilgrira 
routes there are many places \raere 
pilgrims can shelter grafts. These 
are more often styled dharamsalas 
in Upper India, 
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as follows: — 

'SaraV means any building used for the shelter and 
accommodation of travellers, and includes, in any case in 
which only part of a building is used as a sarai, the part so 
used of such building. It also includes a purao so far as 
the provisions of this Act are applicable thereto. 

It is submitted that users of furniture in hotels, circuit or 
other rest-houses, and in lodging houses, are bailees of the 
furniture and effects which the proprietors allow them to 
use, and that negligence in regard to such furniture and 
effects on the part of a traveller’s servant would make his 
master answerable to the proprietor under the foregoing 
sections of the Indian Contract Act. 


4 


TRUSTEESHIP ‘ 


While the characteristic features of the relationship of 
Master and Servant enable us to distinguish it from those 
which define the relationship of Principal and Agent, and 
from Bailor and Bailee, we have seen how a contract of 
Agency, or of Bailment, whether express or implied, may 
become superimposed upon a contract of service properly 
so called. In like manner, a servant, while employed as 
such, may be so circumstanced as to become a Trustee for 
his master’s property—even, in a subtler sense, a Trustee 
of his master’s secrets. In many instances of the position 
so envisaged, the word Trustee will be found used not in a 
technical sense, but rather as indicating a fiduciary relation 
between the servant and the master, created by particular 
circumstances. The conditions which give rise to such a 
fiduciary relation between the parties as our law will recog¬ 
nise as imposing a duty upon the servant a breach of which 
would entitle his employer to redress, will be referred to in 
more detail hereafter. 

Nevertheless, a servant may be held a trustee in the 
technical sense of that term, wherever he obtains and re- 


I. The prmcipal Indian Statutes Mortgagees* Powers Act (XXVilT 
governing trusts are the fndim of iB66), See also the Indian Siw- 
Tmsts Act (II of 1882} and Triutees' cession Act (XXXIX of 1925). 
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t^ns charge of property belonging to his employer or form¬ 
ing part of the latter's estate.' Thus, he may be held, in a 
proper case, to be what the law styles a trustee de son tort.^ 
This is so where he misappropriates, in the sense of wrong¬ 
fully dealing, or intermeddling, with property of the kind 
alluded to. It is not necessary to multiply instances. A 
master may leave a servant deliberately, or expressly, in 
ch arge of his property, A servant, by reason of his master's 
absence, or for lack of any express delegation on the part 
of bis employer to anyone else, may find himself in de facto 
possession or charge of his master’s property. Again, he 
may be in possession or charge of such property at the time 
of his employer's death, in which case he will be account¬ 
able for the ^property and for any use or misuse of it, to his 
late master's heirs, notwithstanding that his employer's 
death has brought his contract of service to an end. In all 
but the last instance he will not have shed the character of 
a servant, tliough endowed by particular circumstance with 
the attributes of a trustee. Entrustment, it should be re¬ 
membered, is always what lawyers call a. mixed question 
of law and fact. Wliere the entrustment is alleged to be 
expressed in a document, the issue, if in dispute, will be 
primarily one of fact. But, as already instanced in the 
circumstances noted above, an entrustment will be implied 
by law, where the established facts warrant it, 

A servant may, by the nature of his contract, become a 
trustee for his employer. A good example is afforded by 
the case of British Celanese Ltd. u. Moncrieff, [1948] 2 All 
E.R. 44. Respondent was a research chemist. By the 
terms of his contract of service, he had, inter alia covenant¬ 
ed that any invention of his arrived at whilst in the 
Appellants’ employment should be theirs absolutely. After 
the determination of his agreement, his employers called 
upon him to execute the necessary documents, so as to 
enable them to obtain patent protection for one or more 
inventions of his which they desired to protect in the Domi¬ 
nions and in certain foreign countries. The Defendant, on 
the ground that he was no longer in their service, refused. 
The Appellants then sued him, claiming a Declaration that 


I. A servant so circumstanced 
will be answerable to bis deceased 
master's executors, who represent 
the dead man’s heirs under a WiU, 
or to those who have obtainecl 


Letters of Administration cailedi for 
that reason, the deceased^s "ad¬ 
ministrators'* 

2. A Trusteeship arising of the 
person’s own ’wrong-doing'. 
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was a trustee for them in respect of the relative inverk. 
,ons, and for an order on him to execute the necessary 
documents. Romer J. gave judgment in their favour in 
the court of first instance, and his decision was upheld on 
appeal. 

Conti'oversies sometimes arise as to whether a person 
claiming to be a trustee or a beneficiary under a trust is not 
after all a mere servant whose appointment as such may be 
determined by those who have employed him. That was 
the question agitated in Ram Chandra Bajpye v. Rakhal Das 
Mukherjee, (A.I.R. 1914 Cal. 325). The material facts 
were that by a Trust Deed dated 20th May 1904, the donor 
devised properties worth Rs, 3,00,000/- for religious and 
charitable purposes. It provided for the constitution of a 
committee, consisting of five pious Hindus, who were the 
Trustees, and who would be in charge of the entire pro¬ 
perties and funds; it provided for a, Secretary and a Sarkar 
and also for a Superintendent—to be subject to the control 
of the Trustees on his furnishing security to the extent of 
Rs. 5,000/-. The Trustees enjoyed a power of appointment 
and dismissal of'all those persons. 

The suit was instituted by the Superintendent for a Decla¬ 
ration that his dismissal by the Trustees (Defendants i to 
5) and the appointment of Defendant No, 6 was bad; for 
reinstatement of the Plaintiff, and also for an injunction 
restraining the Defendants from interfering with his office. 
Acts of breach of trust were pleaded in defence. 

It was held—(i) that no trust was created by the donor 
in this case in favour of the Plaintiff; (ii) where there is a 
trust in favour of an officer of a Trust Corporation, that is, 
where the relation of trustees and cestui que irust^ exists 
between the Corporation and one of its officers, the Court 
will interfere in a case of dismissal of such officer as in a 
case of breach of trust; (iii) but if the relation between the 
Corporation and one of its officers be merely a contractual 
one, that is, if the officer be a servant of the Corporation, 
then he may be dismissed by his employers, the Cor¬ 
poration.* 


X* The old law term—rather bad 
Norman French—which is still in 
use to describe one for whose benefit 
a Trust exists. III the statute law of 
India today such an one is styled a 
'beneficiary'. 


2* The following English deci¬ 
sions were followed: — 

(i) Dean v. BenneH, (6 Ch, A, 
4S9) : (2) Dangarii v . Rivas^^ (28 
Beav. 233) : (3) Wills v. Childe> {13 
Bcav, 117) : (4) Aitormy-General 
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‘^11 (Prince) Gholam Hossain & Ors. v. Altaf Hossain & 
Ors., (A.I.R. 1934, Cal. 338), the Respondent, Altaf 
Hossain, claimed to be a Muiwali, and, as such, in the 
position of a trustee. A committee of management pur¬ 
ported to dismiss him by virtue of an agreement under 
which he had accepted the appointment. On a construe of 
the agreement it was held that he was a mere servant, and 
not a Uutwali within the contemplation of Mohamedan 
Law. 

As already, observed, it commonly occurs that the duties 
of particular classes of servants in India, as elsewhere, in¬ 
volves the servant acting in more than one role, i.e., that he 
becomes, by consenting to the performance of particular 
duties, his master's baileee, his trustee, or his agent. And 
such a situation may occur well-nigh simultaneously. For 
example, a master sends his servant to carry to a Bank 
cash to pay into his master's account there,, with other 
money to pay a bill on his master’s behalf, and he may also 
give him a letter to post. In this situation the servant is, in 
strictness, the bailee of the letter, an agent to pay in the 
money, and to discharge the debt expressed in the relative 
bill, and last, but by no means least, he is a trustee so long 
as the cash be in his possession. If he deals with the money 
otherwise than in accordance with his master’s directions, 
he has committed a breach of trust which, if he spends any 
of it upon himself, or for his own purpose, will be a conver¬ 
sion, amounting in England to an embezzlement, and in 
India to the oifence known as Criminal Breach of Trust. 
In many forms of service, particularly domestic service, the. 
position inevitably carries with it power over his master’s 
property, without any formal entrustment on the latter's 
part. If, while so positioned, the servant make away with 
anything belonging to his master, the crime committed is 
not Criminal Breach of Trust, but theft: the law as well in 
India as in England not unnaturally frowning upon such 
misuse of a power inevitably incidental to the kind of ser¬ 
vice alluded to. In England the technical expression for 
stealing when so circumstanced, is 'Larceny by a Servant’; 
and conviction of tliat offence is more severely punished 
than if the theft had been committed by one not related to 
the owner as the latter's servant. 

The Indian Penal Code was framed by persons thoroughly 

Magdalen Cotiege^ Oxford, (lo Beav* I the Chapter of the Cathedral 
402) ; C5) Whhton V, The Dean and \ Church of RocheBier, (7 Hare. 533). 
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__ bued with the English law of larceny. So we need nm 
be surprised to find that our Code of i860 has, like the 
Larceny Act 1861, placed theft by a clerk or servant 
in a section by itself/ and made the maximum penalty as 
much as seven years, compared with three years in the case 
of theft otherwise perpetrated. 


5 

LANDLORD AND TENANT 

The relation of Landlord and Tenant between one who 
is tlie master and the other the servant, may be created, if 
not directly under a contract of service, at least indirectly 
thereunder. The question whether a servant residing on 
his master's property is, in contemplation of law, his 
master's tenant, is often a matter of some subtlety—not to 
say difficulty—to determine. In language popular with 
lawyers it may be said do be a ‘nice' question. 

The matter is often enough one of importance both to 
master and man, or to one of them. It may be necessary 
for income-tax purposes to decide whether the provision 
of residence for the servant is to be regarded as part of the 
latter's remuneration. The topic of remuneration is the 
subject-matter of Chapter IV of the present volume, where 
this aspect of the question is dealt with in more detail. 

Sometimes the question whether the servant, in the cir¬ 
cumstances disclosed, is a tenant, becomes important in con¬ 
nection with municipal rating, or parliamentary, or 
municipal franchise. In some instances, a servant residng 
on his employer's premises pays rent, and, where this is 
the case, the sum agreed as payable by the servant to his 
master by w'ay of rent is usually deducted by the latter from 
the servant's salary or wages. 

It were quite beyond tlie scope of the present treatise 
even to attempt to deal otherwise than very briefly with 
such subjects as municipal rating and parliamentary, or 
municipal franchise, even so far as tlie servant’s occupation' 
of premises belonging to his master may have some deciding 
influence; because.the relative statutes by which an Indian 
citizen's rights in the foregoing regards, though more or 
less of modern origin, have constantly varied, and are not 

I, Sec. 381, 
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e considered as settled even today. It must suffice, 
therefore, to advocate the wisdom of employers acquainting 
themselves with such parts of the law relating to municipal 
rating to which they or their servants may be subject, while 
those who are in the position of seivants might profitably 
take steps through local political machinery to ascertain 
what regulations are in force touching themselves as possible 
voters. 

It may, however, be useful to our student readers if we 
make some brief reference to a number of judicial decisions 
in England, as laying down certain principles, and which 
have been applied to conditions in India prevailing so late 
as 1943. 

In Bertie v. Beaumont, 16 East 33 = 104 E.R. 1001, the 
subject-matter of the suit was an alleged disturbance of a 
right of way. It became necessary for the. Plaintiff to 
establish that he w'as lawfully possessed of, and occupying, 
certain property, amounting to some two acres of land. 
The Plaintiff, in that connection, called a witness named 
Howell, who gave evidence that he was a labourer in the 
Plaintiff's service and was in occupation of a cottage situat¬ 
ed on the land in suit; that he paid no rent for such occupa¬ 
tion, but received less wages by ^^5 on account of his paying 
no rent in money; and that he was only a weekly servant. 
Lord Ellenhorough CJ. considered that Howell was not 
a tenant of his m^ter; that the Plaintiff had put him in 
possession as his hired seiv'-ant, allowing the man less wages 
on account of the convenience to the latter of the residence 
he enjoyed. Thus, in such circumstances, the occupation 
being merely that.of a servant, was, in law, the occupation 
of his master. 

In 1843 the Court of Common Pleas had before it a num¬ 
ber of cases, all of them concerned with the same Parish 
rate. The rate was the poor-rate, and the locality the 
Borough and Parish of Chatham within whose area was, as 
there still is, a Royal Naval Dockyard, and an important 
naval station and base. The controversies were grouped in 
accordance with their several facts, but were dealt with in 
a single judgment of the Court pronounced by Tindal C.J. 
They are reported under the first appellant's name as 
Hughes V. The Overseers of the Parish of Chatham, 5 Man 
& G. 54=134 E.R. 479 (commonly called Burtons case). 
A great deal of case-law was cited on behalf of the several 
parties. In the judgment, the case of one James Burton 6- 
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Oys., was dea.lt with firsst. The raiiones decidendi are now 
regarded as a classical exposition of this branch of the 
law. 

The material facts in Burton's case were that Burton was 
a master rope-maker in the service of the Admiralty—more 
strictly speaking, in that of Her Majesty; that he occupied 
a house situated in the Royal Naval Dockyard; that he paid 
no rent for it, but had it in part remuneration for his ser¬ 
vices; that no part of it was used for public purposes, the 
office in which he performed those services being elsewhere; 
and that if Se had not been allowed this house, he would 
have been given an allowance for some other house, in 
addition to his salary. Upon the foregoing state of facts 
it was held that Burton occupied as tenant, and the question 
propounded to the Court of Common Pleas was whether, 
on those facts, the ‘decision was wrong. The words of the 
Statute which had to be considered were to be found in sec. 
27 of 2 William IV c. 45, making the person liable to pay 
the poor rate one who occupied as owner or tenant. The 
question therefore was whether this master rope-maker fell 
within either category. If he did not, the rate would have 
to be levied against the Crown. The important passages 
in the judgment which make it the locus classkus it has ever 
been, are as follows: — 

"There is no inconsistency in the relation of master and 
servant with that of landlord and tenant. A master may 
pay his servant by conferring on him an interest in real pro¬ 
perty, either in fee, or years, at will, or for any other estate 
or interest; and if he do so, the servant then becomes entitled 
to the legal incident of the estate as much as if it were pur¬ 
chased for any other consideration. 

"But it may be, that a servant may occupy a tenement of 
his master's, not by way of payment for the services, but 
for the purpose of performing them; it may be that he is 
not permitted to occupy, as a reward, in the performance 
of his master's contract to pay him, but required to occupy 
in the performance of his contract to serve his master. The 
settlement cases, cited in argument, established and pro¬ 
ceeded on this distinction. We think it applicable to the 
present question; and as there is nothing in the facts stated, 
to shew that the claimant was required to occupy the house 
for the peiformance of his services or did occupy it in order 
to their performance, or that it was conducive to that pur¬ 
pose more than any house which he might have paid for in 
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other way than by his services; and as the case ex- 
^ •'■ 5 ^'fessly finds that he had the house as part remuneration for 
his services, we cannot say that the conclusion arrived at 


IS wrong. 

"The case, indeed, stated that the claimant was master 
rope-maker and as such had the house as his residence; 
but that expression is equally applicable whether he was 
made tenant of the house in payment of his services as 
master rope-maker, or occupied it for the purpose of per¬ 
forming them, 

"The fact also of having a lower salary in consequence 
of being allowed a house, though not immaterial, is by no 
means decisive; for such a fact might exist in a case in 
which the house was occupied for the purpose of the service, 
and not in the character of tenant. It may well happen 
that something in the service which renders it less onerous 
or more pleasant may cause a reduction of the salary, with¬ 
out being a ijart of the salary itself. A master may give 
lower wages in consequence of lodging his servants in his 
house, instead of requiring them to find lodging out of it, 
without making them his tenants. But in tlie present case, 
upon the grounds above stated, we think the juster infer¬ 
ence is that there is an occupation as tenant." 

Next year the same Court in England had before it the 
case of Dobson u, Jones, 134 E.R. $02. There a House 
Surgeon of Greenwich Hospital occupied, as such, a house 
within the hospital precincts, which house was specially 
appropriated to the Surgeon. It was held that as he was 
required to occupy this residence for the more efficient per¬ 
formance of his official duties he did not occupy as his 
employer's tenant. 

In 1875 was decided the oft-quoted case of Smith v. 
Overseers of Seghill, L.R. 10 Q.B. 422. This was the 
case of a collier residing in a house belonging to his em¬ 
ployers and for which he paid no rent. It was said that 
he was not entitled to any notice to quit, and that his occu¬ 
pation of the house would cease whenever his service was to 
do so. His employers had a number of such houses which 
they filled up with their own work-people at their discretion. 
It was not absolutely necessary for a workman to live in any 
one of these houses in order to perform his work. It was 
held that the occupation by the collier in suit was that of a 
tenant. 

In Marsh v. Estcourt, (1890) 24 Q.B.D, 147 the facts 
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>'i^oncerned the position of labourers residing in cottages 
"the farms of tlieir employers. They were permitted, but 
not required, to live in the cottages, on the terms tliat they 
were to give up possession when their employment ceased. 
In some cases they were charged a reduced rent, in otliers 
the rent was deducted from their wages. It was held that 
their occupation was not in virtue of their service and that 
tliey held as householders. Willis J., delivering a judgment 
with which Lord Coleridge C. J. and Mathew J. concurred, 
said (at p. 151), "Here the labourers were not required to 
reside in the cottages, but were allowed to reside in them as 
a privilege. It would be an abuse of language to call resid¬ 
ence under such conditions occupation by virtue of service." 

The position of school-masters occup3hng residential 
houses, within the school premises where they all worked, 
was considered m The Governing Body of Charterhouse 
School V. Gayler, [1896] i Q.B. 437. The headmaster and 
several of the assistant masters took in boarders for their 
own profit. The headmaster paid no rent. The others did. 
All such rents were paid to the Governors. Both the head¬ 
master and the assistant masters alluded were held to be 
tenants. 

In passing, it may be of some service in the present con¬ 
text to cite an interesting passage from the judgment of 
Greene L.J., in Reed v. Cattermole, [1937] i K.B. 613, 
630, 631 C.A., where he observes that, "Work may be of 
such a character that a residence in a particular place may 
be essential for its performance. In the case of manud 
workers and the like the character of the work which they 
have to perform will in general be work which reqiiires their 
presence on the master's premises. To take the case of a 
caretaker, or a policeman who is employed round and 
about a police station, or to take a case which is not a case 
of a manual worker, but in this respect very much resembles 
it, that of a bank manager, in all these cases the character 
of the work to be performed necessarily involves the pre¬ 
sence of the person employed in a particular limited area 
or curtilage." 

in 1943, the foregoing cases, amongst others, fell to be 
considered by a strong Board of the Judicial Committee 
(Lords Roirier, Porter and Clauson, Sir George Rankin and 
Sir Madhavan Nair), in Corporation of Calcutta v. Pro¬ 
vince of Bengal, 71 1 .A. It was held that the Commis¬ 
si oner of the Presidency Division, who had a house placed 
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^^ijis disposal^ but in which he was not compelled to reside, 
and actual occupation of wliich was not necessary for the 
efficient performance of his duties, yet for which he paid 
rent to Government by means of regular deducdons from 
his salary, was liable to be rated in respect of this house as 
a residential property to be regarded as ‘let’ to him. 
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I 

CLASSIFICATION 

The word 'remuneration'^ and one nearly as ^ long 
'recompense', have a common basic meaning, which is 
capable of expression by the two-syllable word 'reward'. 
It is but rarely, however, that we use words in their basic 
sense. Synonyms, so called, have a way of losing their 
synonymify and attaching themselves to other ideas. In 
short, their character as interchangeables disappears. That 
has happened with the three words 'remuneration', 'recom¬ 
pense' and 'reward'. Nor can we say that what they have 
come to denote today will necessarily limit their meaning 
to the same extent tomorrow. Words, like coins, which in 
many of their uses they resemble, may be devalued. 

In the everyday speech of those who commonly use tlie 
English tongue, 'recompense' is seen more and more to be 
confined to the giving of something which shall balance, as 

1, Derived from the Latiii, something as a 'return' for some- 
remunefare in its secondary sense ol thing received, 
to 'give', and particularly of giving 
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„. ,ng sometliing corresponding in value—often indeed 
merely of moral value—something which another person 
has contributed* or suffered. Perhaps we may say that it is 
almost synonymous with the word 'compensation', 'Re¬ 
ward' is a word which seems increasingly to be confined to 
the gift of something voluntarily offered as an expression 
of gratitude for service rendered on some particular occa¬ 
sion. And, meanwhile, the word 'remuneration' has also 
come to denote a gems of which the words 'fee', 'salary', 
'wages’ and several other words, each represent a species. 

Thus, in the law relating to emplo3Tnent, 'remuneration' 
is a comprehensive word, and, for all practical purposes, 
may be treated as a Term of Art to be used, as we shall see, 
as inclusive of everything in the nature of money, or of 
money's worthwhich passes from the employer to the 
employed as the consideration for the performance by the 
latter of the duties undertaken by him under the terms of 
the relative contract between them. Neither 'fee',^ nor 
*sala^'® nor 'wage'* have yet attained so constant and so 
precise a meaning as to have become elevated into the posi¬ 
tion of a Term of Art. 

In the law of Contract the word ‘fee’ usually denotes a 


1, This word is used in more 
than one sense in the English 
language, It is thought to derive 
from the late Latin fevum,^ This in 
turn gave birth to words in almost 
every European tongue* and during 
the Middle Ages came to mean first 
*PTOperty\ then 'payment* of some¬ 
thing due m respect of gome species 
of property* and ended by compre¬ 
hending any duty to be performed 
for the holding of property ; through 
the word fief, which is one of its 
many derivatives. Its present mean¬ 
ing in the law of Contract is 
relatively modem- 

2, From the Latin salarium: a 
word originally denoting payment 
made to soldiers to enable them to 
buy salt* and gradually coming to 
mean a general payment to employ¬ 
ed personE. The word 'stipend' is 
often treated as a synonym. Thus 
in England where most magistrates 
are unpaid* the few who draw hxcd 
salaries attached to their appoint¬ 
ments, are commonly referred to as 
Stipendia^ Magistrates. 

3, This word is more often used 


in the plural* and indicates recur¬ 
ring payments under a contract of 
service* It might just as well be 
used in the singular. It is quite 
good English to speak of a man 
as drawing a *wage' of $0 much a 
month* a week, or a day. There is 
no real difference either in law or 
logic between the word 'salary', 
'stipend', and 'wage* but what 
mere snobbery has introduced. The 
history of the word is a long one* 
At one tline It was but a variant 
of the word 'gage% and meant a 
pledge'. It comes to ns from a 
Gothic word* or has a Gothic word 
for its near relation. There is, too, 
a low^-Latin word vadium meaning 
a 'pledge* ; the old French words 
wager or gager are used in that 
sense- The word 'pledge', so used, 
is not the use of it in the law reJat- 
ing to pawnbrokers today* which is, 
of course, but an extension of its 
old meaning, as an 'undertaking', by 
which a person bound or engaged 
himself. It is thus easy to see how 
it crept into the language of the 
law relating to Master and Servant. 
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lOiiey payment for a service rendered to clients by roeiff^ 
"bers of certain professions, In the social structure of the 
English-speaking world, the professions alluded to are 
many, and it seems may increase, should life become more 
complicated than now it is. 

And here we would remind the reader of the distinction 
drawn in the first chapter of the present treatise, between 
the independent contractor and the person who, in the, rela¬ 
tive law, is to be classified as a servant. It is the indepen¬ 
dent professional man such as the lawyer, the medical 
practitioner, the architect, the professional accountant, etc., 
—and we may include the priest of any denomination, 
when rendering such services as are connected with 
celebrating baptisms or marriages, or when commemorating 
the dead—whose charges fall within the category of 'fees’. 
There is a tendency in modern usage, nowadays reflected 
in the case-law, to make a distinction between salary and 
wage, difficifit enough to draw; for in truth and in fact, no 
real distinction existe. Nevertheless, it may be said, that 
people holding governing, managerial, or secretarial 
appointments in the commercial world, are said to draw 
emoluments d^ribed as 'salary', while what is paid to 
those not so highly placed is usually styled ‘wages’. 

We may lastly note that neither the word 'salary', • nor 
the word 'wage', is used of payments made to members of 
the Armed Forces. It is considered sufficient in their case 
to refer to their basic emoluments,* as also to those of all 
other servants of the State as ‘pay’. 

There are four other words of which we may here make 
mention as commonly used of additions to basic pay- 
salary, or wages, as the case may be; these are ‘allowances’, 
‘contributions’, 'bonuses', and ‘gratuities’. The first of 
these refers to payments, usually of a temporary character, 
made to meet particular conditions of service; the next has 
reference to payments made under what are called Provi¬ 
dent Fund schemes; while both a ‘bonus’ and a ‘gratuity’ 
are in the nature of monetary rewards, the first claimable 
as a right accruing to the employed person under the terms 
of his contract of service, the last conferring no such right, 
but being given, or withheld, at the unfettered discretion 
of the person who employs him. The place which these 


X. The word derives itom the 
Tw»atin—literally to "grind out" and 


thus the out-turn of profit from any 
appointment. 
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and the concepts denoted by them, occupy in the 
of England, and which they also hold in the con'es- 
ponding law of India, are dealt with in more detail below. 

Contracts of service are sometimes notionally divided, 
for convenience, into 'entire' and 'divisible' contracts.* 
Contracts of the former order are often expressed as for a 
day, a week, a month or a year: the language used being 
inconsistent with its prolongation beyond the period men¬ 
tioned. In other cases falling within the notion of an entire 
contract, the same is for the carrying out of a particular 
piece of work. In entire contracts of the nature alluded 
to, the period during which labour should go on must have 
run out in the one case, and in the other the allotted task 
must have been accomplished before the remuneration be¬ 
comes payable,* The great majority of cases illustrative 
of the foregoing principle concern contracts for sea service. 
Contracts between seamen and those who employ them have 
certain peculiar features, and in India, as in England, are 
to a great extent governed by special legislation. The main 
features of such contracts and the incidents peculiar to them 
have been dealt with earlier.* 

Salary and Wages. It is not the law that one rendering 
personal services to another is ipso facto entitled to remit- 
Deration.* The law recognises gratuitous services as some- 
tliing frequently to be met with in human affairs. Thus, if 
there be anything which the person served is bound to give 
to the server by way of remuneration, the right to receive 
it must depend wholly upon contract. In such circum¬ 
stances it may sometimes be matter of dispute whethra* 
services admittedly rendered entitle the person rendering 
them to be remunerated at all and, if so, in what form and 
to what extent. In an early case in England Taylor v. 
Brewer, (1813) i M & S ago, the following facts presented 
a subject for debate precisely in point. One Walsh had 
become bankrupt. A Mr. Taylor and another, as the 
bankrupt's assignees, sought to recover against Brewer and 
others, compensation allegedly due from the latter to Walsh, 

I* An entite contract is one 
giving a right to remnnerarion on 
completion of a specUied piece of 
work, or specifie 4 perioci of time ; 
while a divisible contract gives a 
coirespondin^ right intermittently, 
as some portion of the task is com¬ 
pleted, or some specified period 
cods. 


2. See Appleby x/, Myers, 2 
C.P. 651 and Cutter v. PowelL 6 
T.R, 320. 

3. Vide Ch, 11 * pp, 150-153 

ante. / 

4. Even if payment would seeoi 
reasonable. See Reeve v. Reeve, 
[1858] I F. F, 280 N.R 
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'or services rendered. The Defendants had constituted 
themselves into a committee for the sale of lottery tickets. 
Walsh had been employed by them in that connection. The 
Plaintiffs relied on a resolution of that committee as entitling 
Walsh to be paid. The material words were "any service 
to be rendered by Walsh shall, after the 3rd lotteiy, be 
taken into consideration and such remuneration be made as 
shall be deemed right." The case was tried by Lord Ellen- 
borough C.T. and a jury. The Chief Justice non suited* 
the Plaintiff. 

Mr. Park moved the Court for a Rule to set aside the 
non-suit on the ground that the bankrupt was entitled to 
some recompense; and, on a construe of the resolution, he 
contended that it meant payment of a reasonable sum for 
the services admittedly performed. This contention failed, 
and a Court of four judges refused the Rule, one of them 
holding that the words indicated no more than a "engage¬ 
ment of hondur”. 

A construe of a slightly different document had to be 
made in the case of Bryant u. Flight, (1839) 5 M & W 114. 
The letter relied upon by the Plaintiff in that case contained 
the following passage: "I hereby agree to enter your ser¬ 
vices as a weekly manager commencing next Monda.y; and 
the amount of payment I am to receive I leave entirely to 
you." The Plaintiff served the Defendant in the capacity 
for six weeks. Here a Court of five judges were called upon 
to decide whether the trial judge ought to have acted as 
Lord Ellenborough had in Taylor v. Brewer, and with¬ 
drawn the matter from the jury. The judge, however, had 
not followed that decision, but left it to the jury to decide 
whether there was to be paid anything, and, if so, how 
much. The jury aw^arded £20, whereupon Alderson B- 
entered judgment for Plaintiff, but gave the Defendant 
leave to move to enter a non-suit. A Rule having been 
granted, the same was discharged by Lord Abinger C.B., 
sitting with Barons Alderson, Gurney, Maule and Parke, 
(Pai'ke B. dissenting). The majority regarded the agreement 


. I. ThlB expmsion means that 
there was *no sxxii\ in the sense of 
'no claim* in law. It is a com¬ 
pendious way of stating that the 
pdge thinks that there is no case 
for a jury to try on the groiind of 
there being no claim which the law 
could entertain, or that the etddettce 


led does not make out a prima faci& 
case and therefore there is nothing 
for the defendant to answer and so 
no triable issue to be placed before 
the jury, The Indian reader should 
note that civil causes in England 
are tried by jury unless the parties 
agree to dispense with it. 
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to pay “something*’, and the amount only as 
over: that, consequently, the services having been ren¬ 
dered and accepted, the jui^ were entitled to award what 
they did on a quantum meruit.^ Parke B. speaking for him¬ 
self, protested that he saw no difference between the facts 
in this case and those in Taylor v. Brewer. 

Subsequent discussions in the courts as to the two fore¬ 
going decisions may be said to lead to the following general 
result. Wherever words which, by themselves, constitute 
a promise are accompanied by others showing that the 
promissor was to have a discretion or option as to whether 
he would carry out that which purports to be his promise, 
the result must be that there is no contract on which an 
action could be brought at all. Vaughan-Williams L.J., iii' 
Zofius V, Roberts, (1902) 18 T.L.R. 532 at 534 C.A., cited 
a passage from the 3rd Edition of Leake on Contracts, to 
the effect that a promissory expression reserving an option 
as to the performance did not create a contract; and he 
pointed out that this passage was a literal translation of one 
appearing in the Roman Digest. 

in one of the earlier cases, Roberts v. Smith, (1859) 
4 H & N 315, Martin B., who delivered the first judgment, 
pointed to the difference between a contract of service and 
certain other classes of contract, where courts were never 
reluctant to imply a contract and to award remuneration 
under a quantum meruit. He said, “It is by no means a 
matter of law that a person shall be paid for his services, 
it is matter of contract. No doubt there is^ a variety of 
labour from which there arises an irresistible inference that 
the person who has done it is to be paid, but that is a sort 
of labour which is always done for money, and in such 
cases the jury would presume a contract on the ordinary 
terms, unless evidence was given to the contrary.® But 
when a person says ‘I leave my remuneration in your 
hands’, the contract is not on ordinary terms.” It is sub¬ 
mitted that the distinction thus sought to be drawn is a real 
one. For a person who undertakes to labour and to pro¬ 
vide materials is not to be presumed to work for nothing. 
There may not be an agreement as to what he shall be paid, 
but in such a class of contract, it would be for the person 


1. This bit of old law Latin Is 
still used to express the notion of 
*Vhat is deserved''. 

2. This case C^mongst the others 


noticed above) was considered and 
the reasoning adopted by Buckley 
in Broome v. Speaks ^ 

Cli, 586, at 598 et seq. 
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o has accepted the work so done, and the materia 
supplied, to establish a contention that all which had been 
done for him was gratuitous, and the materials supplied him 
were in the nature of gifts. In contracts of personal ser- 
viize there is no such presumption of which a Defendant 
* could avail himself, though gratuitous personal services 
by one person for anottier is, as already observed, a fre¬ 
quent occurrence in common experience. 

Thus when a person is led by an employer to believe that 
he will be remunerated for his services, and in reliance 
upon such a representation, he enters upon his duties as a 
servant, the onus is on the employer to establish that the 
service was understood by both parties to be gratuitous,* 
Browning v. Great Central Mining Co., (i860) 5 H & 
N 856, 

It should be borne in mind that where there are good 
grounds for deciding the amount of remuneration on the 
principal of a quantum meruit, the court is entitled to jsay 
regard to any previous conversation established as having 
taken place between the parties. That was decided by the 
House of Lords in Way v. Latilla, [1937] 3 All. E.R. 759. 
In that ease, the House rejected the notion that the remu¬ 
neration was to be by "fee", and regarded the Plaintiff as 
being entitled to a species of "salary", the rate to be cal¬ 
culated in the particular manner disclosed by the evidence. 

The meaning of the words ‘salary' and ‘wages’ in various 
contexte was much debated in Uoriarty v. Regent's 
Garage and Engineering Co., Ltd., [1921] i K.B. 423, 
in appeal from a County Court to the Divisional Court, con¬ 
sisting of Lush and McCardie JJ., where the question was 
raised as to whether a director’s emoluments were to be 
classed as ‘salary*, within the meaning of the Apportion¬ 
ment Act 1870, In delivering judgment Lush J., at p. 430, 
said, "I do not propose to attempt to define the word 
'salary*. It is readly incapable of definition. If one were 
asked to distinguish between 'salary' and ‘wages’ one would 
asked to attempt an impossible task. No hard and fast 
line can be drawn between the two. One has of course a 
general idea of what the one means in contradistinction to 
the other. . . . Several of the large Railway companies have 
two classes of funds which are distributable among their 


ia^ 


r. In Higgim v. Bophim. (rS^jB) 
iS U J. Ex. 113 it was said that if 
one pRrBon actually worked for 


another in drcumslances shewing 
tliat he looked for pa^^inent as of 
right, a contract will be implied. 
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^icjp^ers and servants; a superannuation fund, and a general 
pension fund. One is distributable among the salaried 
officers and. die other among the wage-earning servants of 
the company. The clerical staff which is very large, em¬ 
braces persons in receipt of very large salaries and also 
persons receiving comparatively small wages. An artificial 
line has to be drawn between tlie two,” 

McCardie J., at p. 444, agreed that the word 'salary' 
was difficult to define. But he went on to say, “we must 
arrive at a general notion of its meaning, altliough, even 
then, it _may be difficult to mark the point where ‘salary' 
merges into 'wages', or when a particular form of payment 
ceases to be 'salary' in the general sense of the word.” He 
cites a quotation from the Tertnes de la Ley^: “ ‘Salarie’,” 
it runs, “is a word often used in our bookes, and it signifies 
a recompense or consideration given unto any man for his 
paines bestowed upon another man’s business.” Then he 
goes on* "That was the old and broad meaning.” He 
considers that the dictum of Grove J., in Gordon v, 
Jennings, (1882) 51 L.J. (Q.B.) 417, 418, indicates the 
pnerally prevailing meaning of the words 'salary' and 
'wages'. Grove J., had said that, in general, salary was 
used for payment of services of a higher class, and wages 
were confined to the earnings of labourers and artisans. 
And this follows what was expressed in the Imperial 
Dictionary, which had defined 'salary' as “the recompense 
or consideration stipulated to be paid to a person periodically 
for services, usually a fixed sum to be paid by the year, 
half-year or_ quarter. When paid at shorter periods, the 
recompense is usually called pay or wages; thus, the Judge, 
Governor, or teacher receives a salary; a labourer receives 
wages, y And lastly, the learned judge cites a definition 
appearing in the report of a colonial case decided in New 
Zealand in 1909, In re: Industrial Conciliation and Arhiira- 
tion Act, igo8, [1909] 28 N.Z.L.R. 933, 940. The passage 
cited reads; “The term 'salary' is ordinarily used to signify 
the periodical remuneration paid to professional men, 
clerks, or persons whose duty it is to superintend, and who 
have in every case an appointment of some permanency. 
It is never ordinarily used as signifying the remuneration 

1. The title of an English glos- in use in the English Courts, made 
sary of law lauguage. It wa.s first by one John Eastell and published 
published in 1624, a translation of a in 1527. Rastell wag a member of 
J-iitin exposition of law temis, then Lincoln's Inn and a Printer. 
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of manual labour or of any labour when the element o: 
permanency is absent." 

The degree -to which, (so far as English statute law be 
concerned), the definition of the word ‘salary' is seen to 
vary with the nature of tlie context, is well evidenced from 
the following cases: In re: Klein, (1906) 22 T.L.R. 664, 
where the expression 'wages or salary’ qua the Preferential 
Payments in Bankruptcy Act 1888, may be "partly by 
fixed periodical payments and partly by commission.” In 
Goldie V. Torthorwald School Board, a Scottish case, 
(33 Sc. L. R. 197), salary, qua a schoolmaster's retiring 
allowance, was held to mean Ms "fixed salary and not to 
include school fees and like emoluments.” In Smyth v. 
Stretion, 20 T.L.R. 443, salary was held, for purposes of 
the current Income-tax Act, "to include additional allow¬ 
ances under a Provident Fund scheme.” 

The words ‘salaries' and ‘wages' appear in that part of 
the statute law of India, which corresponds to the 
Bankruptcy Acts in England. The principal Indian 
Statutes alluded to, are, the Presidency Towns Insolvency 
Act (in of X909) and the Provincial Insolvency Act (V of 
1920). The words so used are not defined in either of 
them. We meet with them in sec. 49(1), cl. (b) in the 
first of these Statutes, and in sec. 61(1} cl. (b) of the last- 
named Act, The sections refeired to deal with priority in 
the payments of an insolvent's debts, and make the pay¬ 
ment of salary or wages of clerks, servants and labourers to 
rank in priority next only to debts due to the Crown and to 
local authorities. Neither of these words is included in the 
definitions set forth in the General Clauses Act (X of 1897). 

Overtime Pay. In many contracts of service, the usual 
w’orking hours are laid down either in the contract, itself 
or by reference to documents exchanged between the 
parties, or to Rules and Regulations in the nature of Stand¬ 
ing Orders. In cases where certain hours of work have thus 
been agreed upon, it is usual also to provide for further 
remuneration when a servant works beyond those usual 
hours. Payments earned by such extra work are usually 
referred to as ‘overtime pay', the rates of which must form 
part of the relative agreement. It sometimes happens that 
in written contracts of this order the terms of employment 
are laid down as "subiect to tlie company's standing orders, 
regulations and rules”, or some such form of words. The 
question arises, then, whether the Standing Orders, or rules 
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;~|eferred to, can be altered so as to affect wages earnable 
for overtime or otherwise. It will, of course, be a matter 
of construction of the contract read as a whole. Ordinarily, 
one would exjpect such a phrase as that alluded to above, 
to conclude with the words "for the time being", if it were 
intended to vary the contract by the simple process of 
altering these rules, or orders. A distinctly hard case deal¬ 
ing with the effect of such a term in a contract,- was decided 
by the Court of Appeal in England in Farmer v. London 
County Council, [1943] 2 All E.R. 32. The Plaintiff was a 
male nurse in a Mescal Hospital. The maximum number 
of hours of work in any one fortnight was ninety-six, and 
any hour worked in excess was to be paid for as 'overtime'. 
During the late war in Europe, a system was resorted to at 
this hospital, whereby a certain number of the nursing staff 
was required to stand-by from 9 p.ra. till midnight. A 
payment of one shilling per ni^ht was made to tiiose so 
standing-by. The committee did not agree that by the 
relative Standing Order, the period of standing-by was to 
be included in the ordinary duty hours, so as to bring those 
hours above the figure of ninety-six, and thereby allow the 
staff so detained to rank for overtime pay. The Court of 
Appeal upheld the committee's contention that the time 
spent in standing-by could not so rank, in view of the 
Standing Orders thus attracted by the terms of the contract. 

A contract may or may not provide for specific hours of 
labour. In either case the mere working beyond the hours 
laid down, or the customary hours, or beyond hours which 
were expected by the servant to represent the limit of time 
during which he would normally be required to work, do 
not, of themselves, entitle him to any extra remuneration. 
In other words, extra remuneration of any kind, whether 
falling within the notion of 'overtime' or not, is a matter of 
contract;^ and, unless the contract so provides, the employ¬ 
ed person has no right to any form of additional remunera¬ 
tion. It sometimes happens, that the fact of working longer 
hours, or the doing of work of a kind not originally con¬ 
templated by the parties, is, in fact, acknowledged by the 
employer paying what tlie latter styles an honorarium. 
Such payments are in contemplation of law gratuitous, and 
cannot be used as a foundation for a claim to be paid 

X. Save ivliere the topic of meot, as to which see the follow- 
'overtme^ and remiineratioB there- ing section of this Chapter 
for is subject to legislative enact- infra, 
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thing extra, i.e., over and above the agreed salary 
" wages. (See, in the foregoing connection, the decision of 
the House of Lords in Machtson v, Dundee Magistrates, 
[1910] A. C. 285.) Where, however, the nature of the 
service is changed, and extra remuneration promised for 
that reason, such a promise is enforceable; Barris v. 
Carter, (1854) 3 E & B 559, 561; Hartley v. Ponsonby, 
(1857) 26 L.J. Q.B. 322. - 

Overtime payable by Statute. By virtue of sec, 59 of the 
Indian Factories Act (LXIII of 1948) an employee—in the 
Act styled a ‘workman’—who continues to labour in a 
factory for more than g hours in any one day, or for more 
than 48 hours in any one week, must be paid for such over¬ 
time at the rate of double his ordinary rate of wages. By 
sub-sec. (3), such ordinary rate means basic wage, plus 
such allowances as the worker is for the time being entitled 
to, but does not include bonus. Where there is in existence 
a concessional rate of sale of food-grains or other articles 
for the workers,, the allowances alluded to include the cash 
equivalent of whatever advantages a worker obtains by 
means of such concessional purchases. 

It should he noted that Overtime Pay cannot be earned 
by an employee unless the work which engages him after 
the prescribed hours which are laid down in secs. 51 and 54 
fails within one of the categories enumerated in sec. 64. 
By the last-named section, a local Government may exempt 
particular classes of work, on particular occasions, and for 
particular purposes, from the definite prohibition as to 
hours of labour which secs. 51 and 54 lay down. 

It were well at this point to see who is a ‘worker’ within 
tlie meaning of the Statute, and what is a 'factory’. For 
this purpose, reference must be made to sec. 2 of the Statute. 

In clause (m) 'factory' is defined as any premises includ¬ 
ing the precincts thereof, 

(i) whereon ten or more workers are working, or 
were working on any day of the preceding twelve 
months, and in any part of which a manufacturing 
process is being carried on with the aid of power, 
or « ordinarily so carried on, or 
(ii) whereon twenty or more workers are working, or 
were working on any day of the preceding twelve 
months, and in any part of which a manufacturing 
process is being carried on without the aid of 
power, or ordinarily so carried on, but does not 
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include a mine subject to the operation of the 
Indian Mines Act, {IV of 7925). or a railway 
running shed. 

1 foregomg definition attracts that appearing under 
cl. (k) wherein 'manufacturing process' is defined as any 
process for:-^ 

(i) making, altering^ repairing, ornamenting, pnish- 
oiling, washing, cleaning, breaking 
up, demolishing, or otherwise treating or adapting 
any article or substance with a view to its use, sale, 
transport, delivery or disposal or 
pumping oil, water or sewage, or 
y-'/ generating, transforming or transmitting power," or 
(ivj printing letterpress, lithography, photogravure 
Of other similar work or hook-binding, which is 
carried on by way of trade or for purposes of gain, 

or incidentally to another business so carried on' 
or ’ 

(v) constructing, reconstructing, repairing, refitting, 
«ru i breaking up ships or vessels". 

While by cl. (g) power' is said to mean electrical energy 
oj' any other form of energy which is mechanically tranl 

hr human or animal agency. 
We next note the definition of 'worker' under cl. H) as 

f employed directly or through any agency 

whether for wages or not, in any manufaLrinl 

To^a machinery or premies used 
for a manufacturing process, or in any other kind of work 
incidental to, or connected with the manufacturing process 
or the subject of the manufacturing process. 
of the Overtme Pay expressly arises under sec, 14 

^hose minimum rate of wages is 
fixed under this Act by the hour, by the day or hTsmh a 
jwgey wage-period as may be prescribed, imrks on any 
worUnTTav ^ hours constituting a normal 

or fmlari^ni P^y him for every hour 

rati ^A '^<orked tn excess at the overtime 

any law of the aPPro- 
twhichever 

calhngs whic?f.n wti application. The 

anmgs which fall within its scope are twelve in number. 
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Woollen carpet-making or shawl-weaving; rice, flour, dal 
or oil mUls; tobacco, or bidi-making; plantation, that is to 
say any establishment which is maintained for the purpose of 
growing cinchona, rubber, tea dr coffee; lac manufacture; 
mica worl«: tanning, or leather manufacture; and include 
those who are employed on road construction; or building 
operations, or in stone-breaking, or crushing; public motor 
transport; and, lastly, employment of any nature under a. 
local authority. 

The expression ‘local authority’ is not defined in the 
Statute itself, nor in the General Clauses Act (X of 1897). 
In the absence of such definition, a court will construe it in 
accordance with common usage. It may therefore be taken 
to include any Harbour Boards, Port Trusts, Improvement 
Trusts, River Conservancy Authorities and Municipal 
Bodies, whetlier urban, (such as Bombay or Calcutta 
Corporation), or rural, such as District, or other boards, 
being the creatures of statute. ‘ 

A perusal of the Indian Mines Act (IV of 1923), shows 
that Statute to give no opportunity to workers in mines 
to earn Overtime Pay. 

A ‘mine’ is defined by cl. (f) of sec. 3, as arty excavation 
where any operation for the purpose of searching for or 
obtaining minerals has been or is being carried on, and 
includes all works, machinery, tramways and sidings 
lohether above or below ground, in or adjacent to or belong¬ 
ing to a mine: 

Provided that it shall not include any part of such pre¬ 
mises on which a manufacturing process is being carried 
on unless such process is a process for coke-making or the 
dressing of minerals. 

The Statute, in a special chapter, namely Chapter VI, 
lays down with precision the number of days in a week 
during which workers employed in a mine may lawfully 
labour. The relative sections are framed in the negative, and 
thus definitely prohibit any labour in excess of the periods 
so laid down; and there is no provision for any exemption, 
such as is contemplated (for example) by the Factories Act. 

A person is said to be employed in a mine who works 


I. This Act might be extended 
to other callings. The writers expect 
^at it will be. Eiimilar legislation 


io England is already much wider 
in its scope. 
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■^’:':iMdey appointment by or with the knowledge of the Manager 
whether for i&ages or not, in any mining operation or in 
cleaning or oiling any part of any machinery used in or 
about a mine, or in any other kind of work whatsoever 
incidental to or connected with mining operations. 

There are no statutory provisions to be found in the 
Indian Merchant Shipping Act (XXI of 1923), touching 
restrictions on hours of labour by seamen afloat, or ashore, 
at sea, in port, or in dry dock; and thus nothing which 
touches the topic of Overtime Pay. 

In the Indian Railways Act (IX of 1800), there were no 
provisions touching working hours prior to the insertion, 
by Act XIV of 1930, of a new chapter numbered VIa, 
consisting of some 8 sections, under the caption "Limitation 
of Employment of Railway Servants." Under that Chapter, 
power is given to the Central Government to prescribe the 
railway servants, or classes of railway servants, to whom 
the chapter shall apply. As no more than one or two 
Light Railways in India are now other than State-owned, 
the working out of tlie foregoing provisions of this new 
chapter are subject-matter properly belonging to the third 
volume of this treatise. 

For tlie moment, therefore, it is sufficient to say of railwaj^ 
servants that their hours of labour are nowadays prdscribed, 
partly under this chapter of the Act itself, and partly by 
virtue of Statutory Rules, which so long as they be not 
cancelled, have the force of law; and that ffie Act creates 
powers whereby railway servants, under the conditions 
specined, may be permitted to work beyond the hours so 
laid down. In the result. Overtime Pay is in fact earned by 
various classes of railway servants, among whom may be 
mentioned, for the sake of example, engine drivers, fire- 
lUCT, guai'ds and conductors in charge of trains. 

Statutory Definitions, The topic of remuneration is one 
which falls to be considered in connection with a large part 
of recent industrial legislation in India, much of which is 
a refl^ecton of kindred legislation in England. It will be 
lound that even in the statute law of which we now make 
menhon, the words 'salary' and ‘wages', whatever may 
be then use colloquially, have no constant meaning. In 
one particul^ Act, which is part of the adjectival law of 
India, namely, the Code of Civil Procedure (Act V of iqo8) 
nth words make a brief appearance. Their entr ance upon 
the scene is m sec. 60 of that Statute, which forms one oif a 

15 
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mmbtr of sections which are concerned with the carryi _ 
into effect of Money Decrees, wliereby the litigs.nt who has 
lost in the contest, becomes what is known as the Judgment- 
Debtor. The enforcement of any decree against such a 
person is technically knowTi as Execution, Though it is no 
longer possible in England to imprison a person for debt, 
it still is possible, and, in fact, is constantly resorted to, 
in India, But the more u,sual course is to 'attach', and, if 
found necessary, to bring to sale, some property-—in &e 
widest sense of that term—the ownership of which is in the 
Judgment-Debtor, or over which he has some power of 

disposal.‘ . ,• 

We shall refer to this topic again later in this treatise, 
when dealing with certain duties imposed upon masters 
with regard to their servants. For the moment, however, 
it is only necessary to point out tliat by the first proviso 
to sec. 6o of the Code of Civil Procedure, there are certain 
exemptions from attachment. And these happen to include 
the 'wages’ of labourers and domestic servants, whether 
payable in money or in kind, and the 'salary' of a servant 
of a Railway Company, or local authority, to the extent of 
the first hundred rupees and one half the remainder. 

There^s a further proviso to the effect that where the 
whole, OT any part, of the portion of such salary liable to 
attachment, has been under attachment, whether continu¬ 
ously, or intermittently, for a total period of twenly-four 
months, such portion shall be exempt from further attach¬ 
ment until the expiry of another period of twelve months; 
and, where such attachment has been made in execution of 
one and the same decree, shall be finally exempt from 
attachment in execution thereof. 

The subject is introduced here solely for the purpose of 
pointing out that the Code describes the remuneration of 
‘labourers and domestic servants' as “wages" and makes 
use of the word “salary" to describe the remuneration of 
public officers, and such as is earned by a servant of a 
Railway Company, or local authority. 

Inasmuch as from the foregoing decisions culled from the 
case-law concenied with contracts of service, we get no 

In Umar Khan v. Abdul Wahid induding any sum which may be re- 


AJ . R , 1943 Lah 60, 
it was held that salary, as used in 
sec. 61 of the Code of Civil Proce¬ 
dure, ineaiis the total gross salary. 
i,e.i the total monthly emolmnenta. 


qnired for the payment of taxes, or 
paymeota, or repayments, to a 
Provident Fund, even though there 
may be recovery by deductions from 
his salary. 
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meaning of the words 'wages' or ‘salary’, it 
becomes impoi1:ant to see whether there is less ambiguity 
in the statute law which makes reference to them. To the 
several definitions therein appearing the reader’s attention 
will now be drawn. 

In ihe Workmen’s Compensation Act {VIII of 1923), by 
sec. 2, cl. (m), ^Wages’ includes any privilege or benefit 
which is capable of being estimated in money, other than 
a travelling allowance or the value of any travelling con¬ 
cession Of a contribution paid by the employer of a work¬ 
man towards any pension or provident fund or a sum paid 
to a workman to cover any special expenses entailed on him 
by the nature of his employment. 

The Payment of Wages Act (IV of 1936), seeks to protect 
any employed person whose pay does not exceed Rs, 300/- 
per mensem. By sec. 2 cl, (vi), of that Statute, "wages" 
means all remuneration, capable of being expressed in 
terms of money, which would, if the terms of the contract 
of employment, express, or implied, were fulfilled, be pay¬ 
able, whether conditionally upon the regular attendance, 
good work or conduct, or other behaviour of the person 
employed, or otherwise, to a person employed in respect 
of hts employment, or work done in such employment, and 
includes any bonus or other additional remuneration of the 
nature aforesaid, which would be so payable, and any sum 
payable to such person by reason of the termination of his 
employment, but does not include — 

(a) Value of house accommodation, supply of light, 
water, medical attendance or other amenity, or of any 
service excluded by general or special order of the Provin¬ 
cial Government; (b) contribution paid by the employer 
to pension or provident fund; (c) travelling allowance or 
the value of a travelling concession; (d) any sum paid to 
the person employed to defray special expenses entailed on 
hun by the nature of his employment; or (e) a gratuity 
payable on discharge. 

In Aravind Mills Ltd. v. K.R. Gadgil, A.I.R. 1941, Bom. 
20, it was smd of this definition, as set out in sec, 2(vi) and 
referred to in sec. y, that it meant "wages earned" and not 
potential wages. The expression "remuneration, which 
would, if the terms of the contract were fulfilled, be 
payable, means no more than, "remuneration payable on 
the fulfilment of the contract". Bonus, it was said, does 
not form part of wages. 
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It is submitted that the statement made in the las 
sentence cited is erroneous; since the definition in terns 
includes ''any bonus or other additional remunerahon 
not excluded by the words of clauses (a) to (e) of the 

In the Minimum Wages Act {XI of 104^) by sec. 2(h), 
* wages' means all remuneration capable of bemg expressed 
in terms of money, which would, if the terms ^f ^he con¬ 
tract of employment, express or implied, were fulfilled, be 
payable to a person employed in respect of his employment, 
or of work done in such employment, but does not tnclude 
the value of any of the amenities, contributions, or aUow- 
ances, set forth in the corresponding definition under the 

Payment of Wages Act, 1936- , , , , . ^ 

There is no definition of the word_ salary 111 any of the 
foregoing Indian statutes. No definition either of salary 
or of ‘wages' finds a place in the Provident Funds Act 
(XX of 1925), or in the Indian Railways Act. 

The subject-matter of public gratuities in the fomi ot 
'tips' to servants has recently given rise to a decision ot 
considerable importance which, though an English decision, 
is, it is submitted, likely to be followed in similar circuni- 
stances by the courts in India : the more likely m that it 
was a decision of a Full Bench of five judges sitting as a 
Divisional Court. It has for some time past been the prac¬ 
tice of certain hotels and restaurants in some ^larts of me 
continent of Europe and in England for 'tips given by me 
public to waiters to be shared under arrangements which 
the proprietors of the concerns alluded to lay down. In 
the particular instance which gave rise to the decision in 
Wrottesley v. Regent Street Florida Restaurant Ltd., [I 95 ^J 
I All E.R. 566, the waiters were expected to place any 
'lips' they received from customers in a box the key of 
which was kept by the head waiter. The latter was ex¬ 
pected to maintain an account of them and to distribute 
the money each week. The proprietors supposed (and so 
contended when tlie matter came before the Courts) mat the 
share of 'tips' so received by any one servant would rank 
as wages for purposes of the Catering Wages Act, i943» 
read with the Wages Regulatifi {Unlicensed Places of Re¬ 
freshment) Order, 1949' happened, however, that if 

the share of tips was deducted, the actual amount paid by 
the employers to these servants of theirs was less than the 
minimum wage required under the said statute and order. 
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a case stated by the Metropolitan Magistrate the Full 
Bench held (i) that 'tips' received by such a waiter became 
his property, (ii) 'tips' paid into a pool became the joint 
property of all those entitled to share in it, and (lii) that 
such a share should not be taken into account in 
computing the minimum remuneration payable to him by 
his employers. 

In the Indian Merchant Shipping Act all that is said of 
'wages’ which is in sec. 2 ci. 10 is that the word includes 
'emoluments'. The word 'emolument', however, is not 
defined.^ 

The word 'emolument' presents another example of a 
substantive constantly appearing, not only in common 
speech, but in the case-law having reference to Income-tax 
legislation, ecclesiastical benefices, and, as we see, in such 
a statute as the Indian Merchant Shipping Act of 1923. 
which enters the realm of the law relating to employment 
yet is not a Term of Art, because it is obvious that its 
meaning varies with the context in which it appears. One 
or two examples must suffice. 

In Tenant v. Smith, [1892] A.C. 150, the Plaintiff was a 
bank manager in Scotland and in that capacity resided in 
a part of the Bank’s premises, where he was obliged to 
reside as the custodian of the entire building, as also for the 
purpose of transacting any special banking business after 
the ordinarj? banking hours. He was not entitled to sublet 
the residential part which he occupied, and his right to 
occupy it ceased with the termination of his appointment 
as the Bank’s local manager. The question agitated was, 
whether, for the purposes of the Customs and Inland 
Revenue Act 1876, the value of that residence was some¬ 
thing falling under the words "profits, gains and emolu¬ 
ments." It was held that it did not. In Lord Watson’s 
speech at p. 161, appears this passage: "In my opinion 


I. The nature of Sea-Service is 
such that by agreement between the 
Master of a ship and a person desir-" 
ous of traveiling by that ship to a 
specific destination, such a person, 
in lieu of paying a fare, may under¬ 
take to perform duties such as fall 
to a member of a ship's crew. Tn 
sailor's language this is called 
''working a passage". Persons so 
placed are in contemplation of law- 
part of the crew and are showm as 
such in the list referred to in 


Chapter II p, 153 A common 

experience is the discovery of some¬ 
one concealed In the ship whose pre¬ 
sence is not disclosed till the vessel 
is already at sea. In colloquial 
Enelish one so concealed is called 
a '"Stowaway”, On such discovery 
the Master may either take the 
Stowaway on to the Articles as a 
Member of the Crew or hand him 
over to the police at the first port 
of call. 
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^the word 'emolument' occurring in the Rules of Sched^ 
D means some more tangible benefit than a servant's resi¬ 
dence in his master’s house, or a meal, or a suit of livei*y 
supplied by the master.” 

In The Queen {on the prosecution of Saunders) v. The 
Postmaster General, 47 LJ. Q.B. 435, Saunders was 
granted a fixed sum, when travelling, to cover all his ex¬ 
penses, instead of refunding to him whatever he might 
actually have expended on that account. He had saved 
money out of that allowance; and the question was whether 
a travelling allowance so paid, and savings made from it, 
were to be classified as 'emoluments’ of the man's appoint¬ 
ment. It was held that they were. 

In the Employees* Stale Insurance Act (XXXIV of 1948) 
'waps’ are defined by sec. 2(22) as: — 

all remuneration paid or payable in cash to an employee, 
if the terms of the contract of the employment, express or 
implied, were fulfilled and includes other additional remu¬ 
neration, if any, paid at regular intervals after the last day 
of the wage period, hut does not include — 

(a) any contribution paid by the employer to any 
pension fund or provident fund, or under this 
Act; 

(b) any travelling allowance or the value of any tra¬ 
velling concession; 

(c) any sum paid to the person employed to defray 
special expenses entailed on him by the nature of 
his employment; or 

(d) any gratuity payable on discharge. 

Payment, how made. Apart from any provisions of 
a statute which applies to the particular contract of service, 
an employed person may be paid for his work in any form 
agreed upon by the parties.* Apart from any such agree¬ 
ment, a servant is entitled to be paid in, the current coin 
of the realm,* Unless the contract otherwise provides, pay¬ 
ment is to be made at the place where the service is usually 
rendered. Either party may, of course, waive this right, 

t. Thus the parties might have 2, This is so, because wherever 
agreed I originally or subsequently to money is to be paid under any 
the making of the contract, that contract, payment in the current 
remimcration regularly, or some- coin of Uie realm is an implied right, 
tirufts, might be partly in cash, or unless the parties agree otherwise, 
partly, or wholly, in kind. There e.g., to paynieot in some foreign 
IS no statute in India corresponding currency, 
to the Truck Acts in England. 
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a^d pay, or accept payment, at any other place which the 
parties find convenient. Where the contract does not fix 
the place of payment, the ordinary rule as above expressed 
applies. Beg Mohammed v. Kavasji. (1900) 2 Bomb. 
L.R. 514. In Seshagiri Row v. Nawab Askar Jung, (1907) 
30 Mad. 438, a promise was alleged to pay in Madras for 
services rendered in Hyderabad. The Court held that 
there was no consideration for the alleged promise and 
dismissed the suit. Under the Payment of Wages Act, (IV 
of 1936) it is by sec. 6 thereof made obligatory on the 
master to pay all wages in current coin, or in currency 
notes, or in both. 

By sec. 4 of the last-mentioned Statute, every person res¬ 
ponsible for the payment of wages shall fix what are styled 
‘wage-periods' in respect of which wages shall be paid, and 
by sub-sec. 2 of that section such periods shall not exceed 
one month. 

Payment of wages to persons employed in any railway, 
factory, or industrial establishment, upon, or in which, less 
than one thousand persons are employed, shall be made 
before the expiry of the 7th day after the end of the relative 
wage-period: in all other railways, factories or industrial 
establishments the payment must be made before the expiry 
of the xoth day. (See sec. 5(1)). 

Employees whose services have been determined by the 
employer must be paid off not later than the day following 
tliat on which the relative service comes to an end. (See 
sec. 5(2)). 

There, is power given to Government to exempt any 
parties, or person responsible for payment of wages, from 
the operations of the foregoing otherwise stringent provi¬ 
sions. (See sec. 5(3)). 

All payments must be made on a working day. (See 
sec. 5(4)). 

The reader is reminded that this Statute has no applica¬ 
tion to employees whose salary or wages exceed Rs. 200/- 
per mensem. 

Where a contract is made in one country, but to be per¬ 
formed to the extent of some payment due in anotlier 
country, and the currency mentioned is based on a unit 
common to both countries, but not in an international sense 
of ultimate equal value, the contract is properly performed 
if payment is made in the coinage which is legal tender in 
the country of performance, That was decided by the 
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J^ouse of Lords in Adelaide Electric Supply Co. Ld. ^ 
Prudential Assurance Co. Ld., [i 934 ] A.C. 1221 seo para- 
cularly the opinion of Lord Wright, from page 149, for the 
history of tlie doctrine as going back to the first decade of 
the 17th century in British courts. This principle was 
applied by the Privy Council in some four decisions of the 
Board, including the one in 1938 below-mentioned. In 
Ottoman Bank of Nicosia v. Chakarmn, (A.I.R. 1938 
• P.C. 26), the salary had been fixed at X (pounds) when the 
currency was in gold. It was held that the servant could 
not claim his salary on the gold basis when the gold 
currency had ceased to exist and some other form 
of currency had taken its place, _ An earlier Privy Council 
decision Ottoman Bank v, Etienne Chakarian (A.I.IC 
1930 P.C. no), was followed and reliance was placed 
on City of Auckland v. Alliance Assurance Co., (A.I.R. 
1937 P-C. 54) while the decision in Ottoman Bank of 
Nicosia V. Dascalopoulos, A.I.R, 1935 P*C. 39 was 
explained and distinguished. In that c^e the Rffipon- 
dent had entered the service of the Bank in Turkey in the 
year 1905. He was taken on the pensionable staff and was 
entitled on retirement to a pension based on his salary in 
the year previous to his retirement. His salary, when in 
Turkey, had been in Turkish pounds of a specified gold 
content. Paper currency was made legal tender in Turkey 
in 1915. Later, the Respondent was fiansferred to Cyprus, 
and did not retire till 1931.. The Privy Council held that 
the contract as to pension attracted the covenant as to 
salary to which he was entitled in 1930; but as to currency, 
the Board held that a specific gold content had been agreed 
upon, and thus his pension must be calculated on the basis 
of Turkish gold pounds. 

2 

.ALLOWANCES 

Entertainment Allowance. Many modern contracts pro¬ 
vide for monetary payments which, feough part of tlie 
servant’s remuneration, do not sound in the categories of 
salary, or wages, but as additionals thereto. Perhaps the 
oldest of these is what is frequently styled entertainment 
allowance. This represents money to be spent by the ser¬ 
vant in entertaining persons who are considered particularly 
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'-^id customers of the master, or who may be expected to 
bring in additional business. It is furtliermore regarded as 
proper for the servant, with his master's permission, to 
devote some part of this allowance towards maintaining 
social contacts with such officials as are concerned with the 
kind of enterprises in which the master is interested. 

Employers commonly insist upon a strict account of ex¬ 
penditure which the servant seeks to debit to his master 
under the head of such entertainments. Usually the master 
lays down a limit, which, if exceeded and disallow^, he 
claims as of right to deduct from the servant’s total emolu¬ 
ments. It is submitted that recovery by the master in this 
manner is lawful, and that in a claim by the servant for 
wages due on the determination of his contract, such a 
deduction could be pleaded as a 'set-off'.^ 

Dearness Allowance. The high prices of commodities* 
which have ruled in India during and since the World War 
of 1939-45, have brought into being another head of 
allowance to servants of every category. In so saying, 
reference is made to Dearness Allowance. The provision 
of allowances of this order has found its way into modern 
statute law in India, and into rules having the force of law, 
and which relate to particular classes of employment. 
Such allowances are commonly met with in contracts 
between the owners of industrial undertakings and their 
work-people. The economic situation which has prevailed 
over the period alluded to has obliged Governments, not 
only in India, but elsewhere, to publish statistics purporting 
to show the rise in the price of commodities since 1938. 
And in a great many instances the agreements as to Dear¬ 
ness Allowance are calculated with reference to what is 
styled the Index Number shown in Government’s statistics 
of controlled and other prices. Records of Industrial Dis¬ 
putes, since the passing of the Industrial Disputes Act of 
1929,* show the vast majority of such disputes to be con¬ 
cerned with demands, not only for higher rates of basic pay 
but also for an increase in Dearness Allowances. 


T- Under Order VIII, Rule 6 of 
Ibe Code of Civil Procedure. 

2, Commoditlea in this context 
include not only cereals and other 
edibles, but often material for 
clothing. 


Since repealed by the Indus¬ 
trial Disputes Act (XIV of 1947) 
which has replaced it, Eveii the 
last-named Statute is likely to give 
place to some other enactment 
before VoL IT of the present 
treatise shall have gone to press. 
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, TravoUing And Dstfintion AIIowauco. Two other conij^uji 
heads of allowance in contracts of service are known res¬ 
pectively as Travelling and DeUniion Allowances. The 
figures under these heads vary with the social status of the 
servant and the duties assigned him in pursuance of which 
he may be reejuired to travel auid to spend some days en 
route in connection with his employer’s business. Some¬ 
times the terms of tlie contract provide that the servant 
shall receive a money payment at a rate sufficient to cover 
his expenses under these heads; while, in other instance, 
the contract may stipulate the class by Rail or Steamer, or 
by soiTie other forni of transport of which the servant may 
avail himself and a daily rate may be allowed to him when 
in transit for his accommodation under these heads, which 
howsoever computed, may, if exceeded without permission 
or subsequent approval, be recoverable by the master from 
dues otherwise payable to the servant. 

Passage Allowance. In many service contracts under 
which the employed person consents to serve outside his 
home country, there is a provision for payment to him of 
the expenses of his journey from that country to ffie parti¬ 
cular place in which he is to serve and back again when 
the term of his service shall have expired, or sooner, if the 
contract so provides. In conh'acts for a term of several 
years it is often stipulated that the servant may proceed 
home for some specified leave of absence at ffie master’s 
expense. It is not unusual, moreover, for the clause deal- 
mg with a return passage home to embody a provision that 
tlie costs of such a passage will not be borne by the master 
unless availed of within a specified time. 

In Oppenheimer < 5 - Co. v. Long, (1933) 88 I.C. igS, the 
r6lativ6 contiact contained no such qualihcation of a proniise 
to pay the Plaintiif money for his passage to some destina' 
tion outside Burmah, to be determined by himself. The 
I iaintiff had demanded the fulfilment of that promise, 
allering that he required the money to pay his passage to 
the United Kingdom. His claim was refused, the Defen¬ 
dant contending that no money was payable unless the 
Plamtiff-Respondent actually took the passage. The Court 
of first instance gave a decree for Long. On the matter 
coming before the Hi^h Court at Rangoon die decree was 
upheld, Carr J, observing that the clause relied on expressed 
an unconditional promise, and that the Respondent was 
entitled to have that promise literally fulfilled* 



COMMISSION 

^buse Allowance. This phrase speaks for itself. If 
'arises directly from the parties' contract of service, and, in 
practice, is payable to fte extent agreed upon where it is 
considered by the parties either that the servant's position 
is such that he ought to be provided with a residence as 
part of the consideration supporting the particular contract, 
or that he cannot, in the conditions prevailing, obtain a 
suitable or convenient residence at the place where he is 
required to serve, or afford to meet the requisite rent out 
of his basic salary/ 

Oar Allowance. This is an allowance to enable the 
employed person to maintain a motor car. It is usually 
no more than a contribution to the total amount of running 
expenses. 


COMMISSION 

It is nowadays common for particular classes of servants 
to be entitled not only to salary, or wages, properly so- 
called, but to a commission on sales effected by them. 

I'his is common in the higher classes of retail stores and 
shops and in contracts made with travelling agents, or 
salesmen. In many instances, a travelling salesman is paid 
only by Commission, but may often draw Travelling and 
Detention Allowances as well. 

In Sellers u. London Counties Newspapers, [1951] i All 
E.R. 544 the Plaintiff-Appellant had been employed under 
an oral agreement to canvass for advertisements for inser¬ 
tion in the Defendants’ newspapers. His remuneration was 
to be partly by salary and partly by commission. The 
■ commission was not payable till the advertisements he had 
obtained should actually appear in the Defendants' news¬ 
papers. When the Defendants terminated his engagement 
several advertisements which the Plaintiff had obtained had 
not then appeared. In due course they did appear in the 


I. House allowances and the 
value of rent«free quarters are re¬ 
garded under the existing Income- 
tax legislation as an addition to the 
remuneration of an employee ; and 
even where residence in a particular 
town or building: is necessary for 
the proper performance of the 


employee's duties such allowances 
and the value of rent-free quarters 
—the latter a perquisite by virtue 
of Explanation I to sec, 7 of the 
Indian Income-Act {XI of ignz) 
—'are not covered by the exemption 
m sec- 4(3)(vi) of the Act and are 
taxable. 
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renaants' newspapers. The Defendants contended ttmt 
the Plaintiff was then no longer in their service his claim 
commission in respect of those pai’ticular advertisements 
could not be entertained. The majority of the Court of 
A.ppeal held otherwise, and the Plaintiff succeeded in his 
claim. 


4 

PROFIT SHARING 

There is yet another head sounding in the topic of remu¬ 
neration to which reference may now be made,' i.e., to 
profit-sharing schemes, whereby most, if not all, classes of 
people employed in a particular industry, or commercial or 
retail establishment become entitled to a prescribed share 
in the profits of the undertaking, if, and when, profits are 
disclosed in tlie audited accounts. But such schemes are by 
no means uniform in construction. Profit-sharing schemes 
first appeared in Europe during the latter half of the nine¬ 
teenth century and have been on the increase ever since. 
They are, at present, extremely uncommon in India. Most 
economists agree, however, that they have proved uniform¬ 
ly of benefit, both to employer and employed. They have 
provoked an interest in tlie welfare of the concern on the 
part of every worker; have provided opportunities to the 
more intelligent of those employed for suggesting and try¬ 
ing out various methods of improvement in the matter of 
productioii, and have created and sustained an atmosphere 
of good-will among the workers themselves, and between 
the latter and those who employ them, not apparently as 
easily achieved in concerns which do not share profits with 
all those who help to earn them. 


5 

BONUS 

As a matter of practice, when a contract of service is such 
as to entitle a servant to receive a bonus, the amount is 
usually calculated upon profits, and is payable eitlier 
yearly, or at the end of some other period fixed by the 
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ecwtract, and is often made conditional on good 
conduct. 

The recent history of what are now called 'industrial 
disputes’ in India is replete with instances of demands made 
on behalf of the workers concerned which include claims— 
made as of right—to receive a bonus^ whether or not 
anything of the kind be included in the relative contract, 
In some instances statutory tribunals set up to decide such 
a dispute by the making of an arbitral Award have allowed 
such claims to the payment of bonus. It seems not un¬ 
likely that industrial legislation, already projected and due 
to be enacted in the near future, may contain express provi¬ 
sions touching payment of bonus. But as the law 
stands today in India, such tribunals are not Courts 
of Record and a decision arrived at by any of them has 
no binding force or even a legally persuasive force in any 
other case. 


GRATVITY 

A gratuity, on the other hand, is usually calculated upon 
length of service alone, and by service, in such a context, 
is, of course, meant good and faithful service. A bonus is 
intended to act as a stimulus to further endeavour on the 
part of the recipient. A gratuity, as the word itself in 
modem usage implies, is an expression of gratitude on the 
part of the employer to one whose period of service has 
come to an end. Such an expression of gratitude is 
not regarded in law as a term of the relative contract, 
and thus cannot be enforced unless the terms of the 
contract make some payment styled a gratuity a matter of 
obligation. 

A contract which made the receipt of a payment (called 
a ‘gratuity’ in that instance) a right conferred on the servant 
so long as he came within the requisite pre-conditions, was 
canvassed in the case of Benode Behary Roy v. General 
Assurance Society Ltd., A.I.R. 1950 Cal. 232.‘ There 
tlie relative contract attracted a number of bye-laws, by 

I. Cited on page 31 ante upon subject of varying agreed terms 
of a contract. 
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which benefits under a Provident Fund Scheme were grant¬ 
ed to one class of the Company's servants, while others, 
considered to be in a lower grade of service, were by bye¬ 
law 94, entitled to a 'gratuity' on retirement in lieu of 
pension. This bye-law, which had aj^plied to the Plaintiff 
ever since ist January 1929, on which date he became 
eligible to come imder it, was cancelled in 1935. Unfortu¬ 
nately for the Plaintiff, he had signed a contract with the 
Company, by which the latter had reserved to its Board of 
Directors power to alter, or cancel, any bye-law at will. 
It was accordingly held that, by his acceptance of this con¬ 
tract, he had made it possible for the other party uni¬ 
laterally to vary its terms in his disfavour, and consequently 
his suit to enforce payment of a gratuity failed. 

There have been numerous—-almost constant—efforts in 
India, particularly in cases against the Central Government 
as representing the State Railways, to include a demand 
for payment of a gratuity in claims arising out of alleged 
wrongful disrnissal. In other instances it has been sought 
by some creditor of a servant to attach a sum allegedly due 
to that servant as a gratuity. Save in such an instance 
as Benode Bekary Roy's case, it is submitted to have been 
correctly hdd that a gratuity can never be claimed as of 
right, even in a case where such a p^ment had been sanc¬ 
tioned by the proper authority. Secretary of State v. 
Bholanath Milra, I.L.R. 60 Cal. gop^A.I.R. 1933 Cal. 
409. It cannot be attached in the hands of the master: 
Nathgulah & Co, v. W, C. Shadier & G./.P. Rly, Co., 
25 Bom. L.R. 599; Janhidas v. E. /. Rly. Co., I.L.R. 6 
All 634. It is not part of the servant's assets even when the 
employer means to pay him a gratuity: Secretary of State v. 
Jamma Das, I.L.R, ii Pat. 584. 

The general law as to the exercise of discretion by an 
authority deriving that discretion from powers conveyed 
by statute, is that the authority concerned must exercise that 
discretion in good faith, "and neither arbitrarily nor un¬ 
reasonably, (see Roberts v. Hopwood^)', ^and if payment 
of gratuity is to be determined by the exercise of a discre¬ 
tion of that order, there might be some ground for the inter¬ 
ference of the Court, if lack of good faith etc., could be 


1. For the material facts, and in that case, 
the principles to be applied to them seq, 
as laid down by the flouse of Lords 


see Ch* I, pp, 27 
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lished against the authority concerned. But, save in 
to which the principles enunciated in 
Roberts v. Hopi&ood apply, the Court will not interfere 
so as to compel any employer to pay a gratuity properly so- 
called: R, V. Governors of Darlington School, (1844) 6 
Q.B. 682; R. V. Board of Education [1910J 2 K.B. 165; 
Short V. Poole Corpn., [1926] Ch. 66, 84,. But the mere 
fact of a payment being referred to as gratuity is not neces¬ 
sarily conclusive of the payment not being in fact, or 
law, something in the nature of wages. (See Laugler v, 
P(nntef, (1826) 5 B & C 547, 555; Parker v. Ibbeison, 
27 B J. C.P. 236; Lake v, Campbell, (1862) 5 L.T. 
(N.S,) $82*) In those cases the gratuities allnded to came 
not from the employer but from the latter^s customers. 
Thus the word 'gratuity' may mean a ‘tip’ (baksheesh), 
expected, because usually bestowed, by the master's custo¬ 
mers. It is well known that certain classes of servants in 
Europe and elsewhere employed in firms, restaurants, and 
even in expensive hotels, depend either wholly, or in large 
measure upon payments received by them in this manner.* 
Where that is the case, the opportunity to earn money in 
thus way may well be part of the consideration leading the 
servant to accept the position offered him. That was the 
view taken in Parker v, Ibbeison and the other two cases 
cited above Railway porters in England, and many per¬ 
sons classed as ‘coolies’ in India, performing kindred taste 
for p^^gers, earn the whole, or the greater part of their 
iivelihood, not by wages paid by their employers, but from 
those related to their employers as customers. Where this 
^ so, it follows that the loss of such earnings sounds in 
damages where the servant sues his employer on the basis 
w a wrongful dismissal. For the damages claimable are in 
th^ nature compensatory for the loss of earnings. Thus 

^11 u action may recover the value of 

all benefits to which he was entitled by virtue of his con- 
hact and of which he is deprived in consequence of its 
leach. Lake v. Campbell (sufr^ ; Penn v. Spiers <?' Pond 
Ld.. [igoSl I K.B. 766 C.A.; Undsay v. Queen's Hotel 
Co., Ltd. [1919] I K.B. ziz. 


I- e.g.t page-boy 3 , waiters, and 
even hall porters* Hotel ^guides',— 
so-called — vo^ often depend on 
customers' tips, with the addition 
of Commissions paid by shop¬ 


keepers, and by the owners of enter- 
■^mueots to which the guides have 
introduced them. India anoids many 
examples of servants similarly posi¬ 
tioned. 
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RESIDENCE 

In certain cases in England, the provision by the master 
of residence for his servant has been regarded, for one pur¬ 
pose or another, as part of the servant's 'remuneration'. 
Whether or not such provision is to be so regarded, is a 
question of mixed law and fact. Gases illustrative of the 
circumstances from which a court will hold that the provi¬ 
sion of quarters for a servant to reside in is to be regarded 
as part of the servant's remuneration, have already been 
alluded to in Chapter II of the present volume, though in a 
.slightly different context.* It is not thought necessary to 
repeat the salient facts thus already set out. Illustrative 
cases where the provision of quarters was so regarded are 
Bertie v. Beaumont, i6 East 33 = 104 E.R. 1001, and 
Dobson V. Jones, 134 E.R. 502, read with the earlier 
authorities cited tlierein. 
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PAY DURING ILLNESS 


Many service agreements expressly provide for payment 
of wages during 'sickness'. Sometimes the drawing of 
wages covering a period of absence through sickness is, by 
the particular contract, limited in duration.® In Maloney 
V. St. Helen s Industrial Co-operative Society, Ltd., [1933] 
I K.B. 293 C.A., 'sickness' in such an agreement was held 
to include incapacity, whether due to accident or disease. 

It was held in Davies v. Ebhw Vale Urban District 
Council, {19ii) 27 T.L.R. 543, that the expression, 
"absence through illness", in a contract, includes absence 
reasonably caused by the illness, and so covers a period 
of convalescence, as also absence during approaching ill¬ 
ness. In the course of the judgment of the Court it was 
said: "The law seems to be that loss arising from the tem- 


r. Vidi pp. 206 seq. ante 
2, As will be observed later m 
the prafleiit chapter modern legist 
lation in India has intervened to the 
extent oi prescnbiag a right in an 


ailing workman to sshort periods of 
sick-leave with pay. The enact* 
ments aUnded to are local and not 
uniform in scope. (See p, 
post). 
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;25,n:epitporary incapacitjj' of a servant from illness falls upon the 
^nployer. The basis of that is that illness is not a breach 
of contract, but sometliing arising from the act of God." 

In that case, there were regulations, treated as incorporat¬ 
ed in the contract, which provided that, in the absence of 
teachers through illness for more than four weeks, the Com¬ 
mittee would "take into consideration" the payment of 
salary later on. A teacher, a married woman, expected 
her confinement in January ign, but was absent from 
September igio to iith February 1911. It was held 
that this state of things would not have entitled her to 
wages under the rules, unless the Committee chose to pay 
them. But, as the evidence showed that the Committee 
itself had requested her on September loth to absent herself 
from her duties till the birth of the child, the Committee 
could take no advantage of those niles so as to deprive her 
of her full salary during the period she was away. 

Attention will now be drawn to a long line of cases going 
back to the days of Lord Mansfield in England which has 
been taken by text-book writers, including the enters of 
Halsbuiy's Laws of England,^ as establishing that, by the 
Common Law, the temporary illness of a servant does not, 
ipso facto, suspend a contract of service, nor disentitle the 
servant, so temporarily incapacitated, from receiving his 
wages for so long as the relative contract be subsisting. As 
some of the judgments in very recent cases in England may 
be read as casting a doubt upon the foregoing doctrine, as 
being too widely expressed; and as in the recent decisions 
in England so alluded to only a fraction of the authorities 
was reviewed or cited, it would seem worth while to examine 
both the earlier and the later decisions in England With 
some care, since the tendency of the courts in India has 
been to follow what was supposed to be the Common Law 
doctrine relating to this question. 

'In the year 1760, Lord Mansfield decided the case of 
E. V. Chnstchurck (Inhabitants) , 1760 Burr S.C. 494. In 
the course of his judgment, he is reported to have said that 
If the servant be taken ill by the visitation of God, such a 
condition is incident to humanity; for which reason a master 
deduct the wages in proportion to the continuance 
of his servant’s sickness. 


I. Vide Ilalsbury's Laws of England (Hailsham Ed.) Vol. 2% Art 222 
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Thirty-five years later, (1795), was decided the case 
Cutter V. Powell f6 T.R. 320). There a sailor was hired 
for a voyage, and took from his employer a prornissory 
note for a certain sum provided he “proceeded, continued, 
and did his duty on board for the voyage.' * Before the ship 
arrived at destination, he died. It was held that no wages 
could be claimed, either on the contract, or on a quantmn 
meruit. As the contract was entire, and as Defendant’s 
promise depended on a condition precedent to be performed, 
that condition must be performed, before an3dhing became 
payable under the contract. 

In IngUs V. East India Co., {1B51) 18 L.T. O.S. 93, the 
service agreement provided that the appointment of Plain¬ 
tiff was for five years certain if he should live so lon^ and 
be able to perform and actually perform, the duties assigned 
him, and Defendants, on those conditions, covenanted to 
pay him a certain salary. The Plaintiff, for part of the 
time, was absent from the place of his employment on sick- 
leave. In a suit to recover salary during the period of 
absence, which the Defendants had refused to pay, it was 
held that the Plaintiff could not recover under the terms 
of the contract, though he continued, while on leave, to be 
in the Defendants’ service. 

. The next case of importance in the chain of authorities 
is Cuckson V. Stones, {1858) i E & E 248 = 28 L.J. Q.B, 
25. In this case the verdict of the jury was made subject 
of a Rule. In the course of disposing of that Rule, Lord 
Campbell C.J. observed: “The contract being in force, we 
think that here there was no suspension of the weekly 
payment by reason of the plaintiff’s illness and inability to 
work. It is allowed that under this contract there could be 
no deduction from the weekly sum in respect of his having 
been disabled by illness from working for one day of the 
week: and while the contract remained in force, we see no 
difference between his being so disabled for a day, or a 
week or a month.” Actually, the contract alluded to, 
though payments were made weekly, was one expressed as 
for ten years certain. 

In 1875 and 1876, were decided the interesting cases of 
Bettini v, Gye, (1876) i Q.B.D. 183 and Poussard v. 
Spiers and Pond, (1876) i Q.B.D. 410; and jn both of 
these cases, the judgment of a court of three judges was 
delivered by Blackburn J. (as he then was). In the first 
case, the Plaintiff was an Italian, who had agreed to under- 
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the part of First Tenor under a contract with a Mr. Gye, 
who was a Director of the Italian Opera in London. The 
engagement was to last from the end of March 1875 to 13th 
July in that year. By the terms of the contract, the Plain¬ 
tiff was to sing botli in concerts and in operas, in theatres, 
halls, and drawing-rooms, in the United Kingdom. The 
Plaintiff agreed to be in London, without fail, at least six 
days before the commencement of his engagement, for the 
purpose of attending rehearsals. Actually, the Plaintiff 
was taken ill during the first four days of the six set apart 
for rehearsals, and was unable to rehearse until two days 
before the first performance. The Defendant set up the 
case that the attendance at all the rehearsals for the six 
days was a condition precedent to the contract attaching. 
Held, that inasmuch as the contract covered much more 
than the performance with which the engagement was to 
begin, there was no such conditiqn precedent, and the 
Plaintiff was entitled to damages for wrongful repudiation 
of the contract. 

In the next case, {Poussard’s case), Madame Poussard 
agreed to sing and play the chief female part in a new opera 
for three months, provided it ran for so long. It had 
been proposed that the opening night should be 14th 
November; but the performance was postponed for one 
reason or another till 28th November. The Plaintiff had 
attended several rehearsals, but was taken ill before they 
were concluded. It was held that her illness being a serious 
one and of uncertam duration, the Plaintiff's inability to 
perform at the opening and at early performances went 
to the root of the matter, and justified the Defendants in 
rescinding the contract. 

Much about the same time the case of Carr v. Hadrill, 
39 J.P, 246, came before the court of Queen's Bench on a 
case stated by a London Stipendiary Magistrate, who had 
disposed of a summons taken out by a workman named 
Hadnil, under sec. 4 of the Master and Servant Act (30 & 
31 Viet. c. 141), which provided that whenever an employer 
or employed should neglect or refuse to fulfil any contract 
etc., the party aggrieved might lay an information or com- 
pmmt before a Justice, Magistrate etc,, claiming compen¬ 
sation, damages or other remedy, for the breach or non¬ 
performance of such contract, etc. The workman was 
employed as a weekly servant with the firm of Peek Frean 
& Co., Biscuit Manufacturers, represented in the case by 
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Appellant Carr, a partner. The man's service began 
on 4th June 1872, and he worked steadily up to i6th May 
1873, when he was taken ill, and gave that information 
to the foreman under whom he worked. There was a sick 
club organised by the work-people, of which one of the 
partners was the President and Treasurer, The man drew 
pay from the club till he was fit to return to work, which 
was on soth June, on which date he reported for duty, 
The firm considered that his absence through illness dis¬ 
charged the contract. They paid him for the week in 
which he fell ill, but refused to re-employ him, or to pay 
him a week’s salary in lieu of notice. The Court, in dis¬ 
posing of the 'case stated',* decided that he was entitled to 
damages for a wrongful dismissal, the measure of which was 
one week's salary in lieu of notice. This case, in which 
Cuckson's case was cited, has always been treated as an 
authority for the proposition that, unless the contract other¬ 
wise provides, temporary illness does not discharge a con¬ 
tract between master and servant, and, consequently, that 
wages cannot be withheld up to such time as a notice dis¬ 
charging the servant, if given, shall have, by its terms, taken 
effect. 

It was held in the Court of Exchequer m jachson v. 
Union Marine Insurance Co., (1874) 
that while an employer may, during his servant's illness, 
hire somebody else to do his work, a short illness would 
not suffice, in a business sense, to frustrate the object of 
the engagement, if not inconsistent with the object which 
the master had in view in employing the^ servant. The 
principle of the foregoing decision was applied in Storey v. 
Fulham Steel Works Co., (1907) 24 T.L.R. 89, to which 
some special reference will be found below.” 

In Elliot V. Liggens, [1902] 2 K.B. 84, a workman en¬ 
gaged on a weekly salary sustained injury which entitled 
him, should he claim it, to compensation under the Work¬ 
men's Compensation Act, 1897. He was only partially 
incapacitated; he claimed under that Act, and duly received 
compensation. It was held that this disentitled him to re¬ 
ceive wages as well. 


I, This phrase refers to the pro¬ 
cedure by which the case conies be¬ 
fore the High Court, i*e., when, 
under a particular statute, as in this 
instance, a Court below has sent it 


to the High Court with certain 
findings of fact, but for decisitm of 
the case in accordance with the High 
Courtis view of the law, 

a. Vide pp. 1^45, 245, post. 
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Warren v. Whittingham, (1902) 18 T.L.R. 508, the 
facts were tliat the Plaintiff was appointed for a period of 
five years certain at a yearly salary. By the relative con¬ 
tract, the Plaintiff covenanted to devote the whole of his 
time to the Defendant's business. He had a temporary 
period of illness, during which he was incapacitated from 
performing his work. Bruce J., who considered the case 
covered by Lord Campbell's judgment in Cuckson’s case, 
allowed the Plaintiff to recover, holding that the latter was 
"ready and willing to perform his work and was only pre¬ 
vented by temporal' illness." 

In Niblett v. Midland Railway Co., (1907) 23 T.L.R. 
240, the Plaintiff had been for some years in Defendant's 
service, and had signed an undertaking to obey the 
Company’s rules and reflations. By Rule 8, he was 
reqmred to join, and did join, the Railway's Friendly 
Society. This Society was independent of the Company, 
but the latter contributed to its funds, and some of tlie 
Railway Officials were officials also of the Society. By the 
Rules of the Society, members were entitled to draw from 
those funds sick-pay during illness but could not <hraw 
such pay while in receipt of wages. In August 1904 the 
Plaintiff had an attack of giddiness and was on sick leave 
for a fortnight, drawing sick-pay from the Society’s funds. 
He neither received, nor asked for, any wages during that 
period. In February of the following year, he fell down 
insensible, and was eventually certified an epileptic, and 
warned that he ought not to work among moving trains, 
his ordinary job being that of a pointsman. He remained 
on sick-leave and sick-pay from the Society until September, 
when the Company, failing to find him suitable work, ter¬ 
minated his employment. He brought an action to recover 
wages during the period he was incapacitated, on the 
ground that he had not been discharged until 28th 
September and was ready and willing to undertake his 
duties. His action was dismissed. On appeal to the Divi¬ 
sional Court, it was held, on a construe of his contract, that 
the latter attracted the rules of the Friendly Society, and 
consequently, that he could not draw sick-pay and wages 
for the same period, and having elected to draw the sick- 
pay, he was not entitled to wages for the time he was on 
sick-leave. 

The case of Storey u. Fulham Steel Works Company, 
came before the Court of Appeal in England in igoy 
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{24 T.L.R. 89). The material facts were that the Pl£__ 

had a five-year contract at a salary of £'^60 a year with a 
commission of 2d, per ton on the amount of steel turned 
out. There had been no attempt to discharge him; but 
the Defendants had put someone to act in his place for the 
last period during which he was absent on the ground of 
sickness; and they had declined to pay him wages for the 
period of tha.t absence, stating that it was impossible for 
the work to go on satisfactorily if the Plaintiff, who was 
their works manager, was away for months on end. It was 
held by Channel J., on the evidence, that the Plaintiff was 
entitled to recover, inasmuch as the circumstances were 
not such as justified the Defendants in thinking that the 
Plaintiff would never be able to perform a substantial part 
of the unexpired period of the agreement. On appeal, the 
Court unanimously upheld the decision of the Court of 
first instance, and considered the true view to be what 
Bramwell B, had laid down in Jackson^s case, Buckley L. J. 
observing that absence by r eason of illness was not a breach 
of a contract of service, because it was an act of God; there 
might be facts which, although they did not amount to a 
breach of contract rendering the servant liable to damages, 
might nevertheless prevent him bringing an action on the 
contract. Channel J. had rightly applied the principle of law 
involved. The question was one of fact, whether the ill¬ 
ness was such as to put an end to the contract in a business 
sense. In his Lordship's opinion it was not so in the case 
before them. 

Watburton v. Co-operative Wholesale Society Ltd., 
[1917] I K.B. 663, came eventually before a Court of 
Appeal consisting of Cozeus-Hardy M.R., Warrinp[ton and 
Scrutton L.JJ. The Court considered the decisions in 
Cuckson's case, Elliofs case, Nihlei‘s case and Storey’s 
case. The Master of the Rolls gave it as his opinion that it 
had been "long settled that a contract of service is not ter¬ 
minated by incapacity to work by reason of temporary 
illness, and that on return to work the man can recover his 
wages during the period of his absence. ... I think this 
principle must apply to a case where a workman is receiving 
compensation under the Workmen’s Compensation Act, 
It was held by a Divisional Court in the case of Elliot v. 
Liggens that the service was not ended, although the man 
could not, while in receipt of compensation, receive wages, 
and apparently not even wages less the compensation. I 
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^^I' some difficulty in understanding the ground upon whichi. 
'the latter point was decided, and I desire to keep an open 
mind if it should hereafter be necessary for this Court to 
consider it. ” Both the Lords Justices seem to have doubted 
the decision in Elliot's case, Scrutton L.J. opining that 
the ratio decidendi in the latter's case might have 
been “on an implied term that a man who is receiving 
money because he is not able to work, should not 
also claim the full money he would receive were he able 
to work, or on some kind of estoppel which I do not clearly 
understand." 

In 1939, the Court of Appeal in England decided the 
case of Marrison v. Bell, [i 939 ] ^ E.K. 745. The judge 
of first instance had held that the man could not recover 
wages for the period of absence during temporary illness, 
because he had obtained some monetary benefit urtder the 
National Insurance Act, 1911. It was argued for him with 
success on appeal, that whUe sec. 47 of that Statute con¬ 
tained a provision expressly modifjdng the right to wages, 
that section had been repealed by the Act of 1918, and had 
not been replaced by subsequent enactment. The Act in 
force at the material time was the National Health Insur^ 
ance Act of 1936. Thus the benefits under that Act were 
given without reference to the servant's wages; and so were 
based on a principle quite different from that of the Work¬ 
men's Compensation Act. The Common Law was there¬ 
fore left untouched; and at Common Law it was well settled 
that a servant’s incapacity through temporary illness did 
not dissolve the contract or disentitle him to his wages. 
Counsel referred to Halsbury's Laws of England (Hailsham 
Edn. VoL 22, Articles 221 and 222). Scott L.J., considered 
the following cases noticed above, namely, Cuckson, 
Warren, Niblet, Storey, Elliot and Warhurton, and held 
that the receipt of National Health Insurance benefits were 
quite independent of the question of wages, and consequent¬ 
ly that the workman was entitled to recover them. Findlay 
and du Parcq L.JJ. concurred. 

It might have been supposed from the careful judgment 
of Scott L.J., that the Court had fully accepted the argu¬ 
ment for the Appellant that the doctrine—long accepted 
as sound—^to the effect that at common law^ a servant is, 
primd facii, entitled to wages in respect of any period of 
absence due to temporary illness, had not been displaced 
by any of the authorities cited. 
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>yx'he next case to be noticed is Petrie v. Macfisheries Lt 
1939] 4 All E.R. 281. This came before a Court of Appeal 
consisting of Slesser and du Parcq L.JJ., sitting with 
Atkinson J. What had to be determined m this case was 
whether the man’s right to wages during temporary illness 
was not covered by the terras of a Notice prominently dis¬ 
played by the employers before the Plaintiff had entered 
their service, and which continued to be so displayed after¬ 
wards, to the effect that in respect of absence during sick¬ 
ness, lialf-pay, limited to a total of twenty-one days in the 
year, would be paid, and that only as an act of grace. On 
a claim for full wages, it was found, as a fact, that the work¬ 
man had accepted without demur half-pay when away 
from work owing to temporary illness; and, as a matter of 
construction, that the master's regulation as to ex gratia 
payment during sickness, was to be incorporated into 
relative contract of service, and thus full pay for the period 
of absence could not be claimed as of right. 

In July 1940, a Court of Appeal consisting of Mackinnon 
and Luxmore I-.JJ., sitting with Tucker J-, had to decide 
the case of O'Grady v. M. Saper Ltd., [1940] 3 All E.R. 
527. This case has been regarded, at a ny rate by one com¬ 
mentator, as modifying, if not departing from, what had 
been long believed to be the Common Law right to wages 
during temporary illness, unless the contract expressly or 
by necessary implication, otherwise provided; and as subs¬ 
tituting the doctrine that you must look to the contract itself 
to ascertain its terms and to see wlieher it was the intention 
of the parties that wages would be payable during the 
servant’s temporary absence through illness. This idea was 
first mooted by Atkinson J. in Petrie's case. That learned 
judge (at p. 90 of the Report above cited) had quoted an 
observation of Greer J. in Browning v Crumlin Valley 
Collieries, [1926] i K.B. 522, to the effect that, "the consi¬ 
deration for work is wages, and the consideration for 
wages is work," And he went on to pose the question: 
"Is it to be implied in the engagement that wages are to 
be paid where, through no fault of the employer, the work 
cannot be done?" The learned judge then continued; 
"The question must depend, as indicated in Cutter v. 
Powell {supra) on the ascertaining and the construction 
of tlie tenns of the contract. As was said in that case: 
the right to wages depends upon, whether the considera¬ 
tion thereof has been performed. It was submitted in 
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notes/ as I think rightly, that the question is this. 
Eiust be ascertained from the contract whether the cc 
deration for the payment of wages is the actual performance 
ot the work, or the mere readiness and willingness to per¬ 
form the work, if of ability to do so/' In 0 'Grady's case the 
Plaintiff had frequently been absent through illness, and 
on such occasions' had never either been paid, or had 
claimed wages during those periods. 

In Hancock v. B.S,A. Tools Ltd,, [1939] 4 All E.R. 
538, Atkinson J,, sitting singly, had held that where there 
is an engagement upon the terms that only work done 
shall be paid for, a servant is not entitled to wages during 
sickness. 

The material facts in that case were that the workman 
Hancock drew his wages weekly, payments being based 
on a 47-hour week. The language of a Notice under the 
caption, ''Terms of Employment", were treated as being 
incorporated in the relative contract of service between the 
company and all their workpeople, other than those— 
whoever they were—included in what the Notice referred 
to as "staff". The Notice, which was said to have been 
conspicuously displayed at the works, read as follows: — 

"Employees (other than staff) are engaged on an hourly 
basis. Employment may be terminated either by the com¬ 
pany or the employee on giving one hour's notice." 

The Plaintiff was, in fact, employed on piece-work all 
the time he was widi the Defendants, except the first two 
or three days. All remuneration was fixed in the following 
way. At the end of the week, his piece-work earnings 
were calculated. If the total exceeded what he would 
have earned at time-rates, plus overtime, he was paid the 
excess: but he always received at least what he would 
have received at time-rates. 

The Defendants, in answer to the Plaintiff's claim for 
wages during sickness, set up a custom that for at least the 
previous forty years in the Engineering trade, it was re¬ 
cognised and understood by everybody that a workman did 
draw pay when he was away ill. The Plaintiff him¬ 
self had been in the Engineering industry for forty years, 
and, in reply to a question had said, "I have always 
understood that you got no pay while you were away ill," 




notes to that case I the short aQalysis of what was 
in omith s Leading Cases, But see 1 decided in that case, p. 342 ante. 
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^=;:^otwithstanding this, the Plaintiff sued for arrears 
^ wages for a period when he was absent through temporary 
illness. On the facts above evidenced his action was 

dismissed. ,. t ^ ^ 

In the course of his judgment, Atkmson J., referred to 
Cutter V. Powell, and the Note on that case in Smith's 
Leading Cases, and to his own observations in Petrie’s 
case, and gave it as his opinion that the too-widely ex¬ 
pressed head-Note* in the authorized report of Marrison i>. 
Bell, had led the Plaintiff Hancock's advisers to recom¬ 
mend the bringing of the action, which the learned judge 
had now to dispose of. The material part of his judgment 
in Hancock’s case, and which it is liow proposed to 
examine, reads as follows: — 

‘ ‘There have been two lines of cases running side by side 
from time immemorial. One line of cases consists of those 
in which an employee has been held to be entitled to be paid 
even while he is away ill, and the bulk of the cases in which 
that has been decided are cases where a man has perhaps 
been employed at so much a year or so much a month, or 
something of that sort, and where the consideration for 
the salary has been the readiness and willingne.ss to work, 
if of ability to do so. On the other hand, side by side with 
that line of cases, there have been existing cases where it 
has been held that the pay is the consideration for the work 
done, and, if work is not done, the wages have not been 
earned. The question in every case must be; What were 
the terms of the employment? Under the contract of em¬ 
ployment, was the consideration to be work actually done, 
or was it to be a readiness and willingness to do work if 
of ability to do it? . . . It will be seen that in every case 
it is a question of ascertaining what the real terms of the 
contract are.” 

The two lines of cases, which, as Atkinson J. points out, 
may be seen to run side by side from time immemorial, 
and almost all of which have been noticed by the present 
writers in the foregoing pages, may, it is submitted, be 
described with reference to features to which the learned 
judge does not call attention. There are eight cases, 


I. It has been customary in the 
Authorked Reports in England to 
givei printed in italic typei^ and 
immediately before the Report itself, 
a much abreviated summaiy of the 


point for decirion and the nature of 
the decision arrived at. These 
summaries are referred to as 'head 
notes'. 


PAY DURING ILtNESS 



PAY DURING ILtNESS 25II 

^E^iiiing with the Chnst Church case decided hy Lord i 
^M^sheld in 1760, which start a line of cases of which the 
following are the components in the chain:—C wcAsom, 
Carr, Jackson, Warren, Storey, Warburton, and Marrison. 
The common characteristic of every case in this chain, is 
that the court treated it as well-settled law, that unless a 
contract of service expressly, or impliedly, otherwise pro¬ 
vided, the temporary ulness of a servant, unless of so grave 
a nature, or of such long duration, as to put an end to the 
contract in a business sense, did not of itself disentitle the 
servant to be paid wages for the period of his absence- 
llie other cases begin with Cutter in 1795, and this was 
followed by IngUs Bettini (1876), Poussard (1876), 

Elliot (1901), Nibkti (1907), Davies (1911), Maloney 
(1933), Petrie (1939) 2i.nA Hancock (1939)- The common 
feature in all these cases, is that there was evidence touch¬ 
ing the actual contract between the parties. Some, as in 
Maloney's case and Davies' case, actually dealt expressly 
with the topic of sickness. In others the contract attracted 
(and so was treated as incorporating) , a nile which forbade 
the drawing of wages if sick pay was being enjoyed at the 
same time out of another fund. That was the position in 
NihletVs case; while in Petrie and Hancock’s cases, the 
Court on the evidence of the dealings between the parties 
—in the latter case finding such dealings to be grounded 
in a recognised custom—drew the inference that the con¬ 
tract, as understood by the parties, definitely disentitled the 
workman to receive pay when absent from work on the 
ground of sickness. Atkinson J., expressed himself satis¬ 
fied with the note on Cutter v. Powell in Smith's Leading 
Cases. It is submitted, however, that the judgment in 
that case directly turned on the words of the contract 
between the sailor and his employers, the governing words 
making the condition that he was only entitled to the 
money covered by the promissory note "provided he pro¬ 
ceeded, continued, and did his duty on board for the 
voyage". In that he failed. 

Every responsible la^er today Vv'ould agree that, in 
order to determine the rights of parties under any contract, 
it is the contract which must be looked at, and that it must 
be so construed so as to make it work. But what if a 
contract of service be silent on the subject of temporary 
sickness; and neither from the dealings between the 
parties nor from any notice, announcement, or rule, can 
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4 ny inference be drawn as to what the parties would have 
decided, if, on entering into the contract, their attention 
had been directed to the kind of event which ultimately- 
occurred ? Suppose a contract for a year certain, and the 
man to fall ill for thi'ee weeks on end, and that his absence 
is not to be regarded as, in a business sense, bringing the 
contract to an end; suppose, too, that the man had never 
before been absent on account of illness; that nevertheless, 
on demanding his wages he is refused: how should the 
court decide such a controversy in those circumstances? 
It must either imply a term such as “no work, no wages”, 
or imply a term the other way, i.e., to the effect that, as 
temporary illness is an act of God, the sick man should 
not be further injured by loss of his wages. That is the 
I'atio decidendi of all the cases which have been regarded 
for one hundred and fifty years as laying down that view, 
and on which thousands of masters and servants must 
have acted since then. It is at least now settled by virtue 
of all the cases which Atkinson J. considers fall into two 
separate lines, that whilst a contract of service is subsist¬ 
ing, the temporary illness of the servant does not suspend 
it; and that a master, faced with an illness on the part of 
his servant, which seems likely to be prolonged, can, of 
course, determine the contract on the agreed, or if not 
agreed, any reasonable notice, or a payment of money in 
lieu thereof. It has to be remembered, moreover, that 
whilst it is an implied term of a contract of service that the 
servant will be to a reasonable extent fit to perform the 
duties he offers to undertake, he does not warrant such a 
state of health as would ensure his never being absent by 
an unforeseen accident or by disease. In that connection 
see Fletcher y. Krell, (1872} 43 L.J., K.B. 55. 

It is submitted, therefore, that the following propositions 
are to be collected from the decisions in the cases noticed 
above:— 

(i) temporary illness on the part of a servant is to 
be regarded as caused by an act of God; 

(ii) that such illness does not of itself suspend ttie 
contract, though it may by its nature or duration 
be such as would render the contract, in a business 
sense, unworkable; 

(iii) that if the intention of the parties with regard to 
the effect of the servant's absence from work by 
reason of temporary illness can be ascertained, 
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the rights of the parties will be determined in 
accordance therewith; 

(iv) that if there be no method open to the court for 
ascertaining the original'intentions of the parties 
in the foregoing regard, the court will imply a 
term, so as to make the contract work in respect 
of the event, or events, giving rise to the 
controversy; 

(v) that having regard to the length of time during 
which the dicta of Lord Mansfield, Lord Campbell 
and later of Lord Cozens-Hardy (when Master 
of the Rolls), have been accepted as laying down 
a definite doctrine, the court will, in the instance 
posed, imply a term whereby the servant would 
be entitled to wages covering a period of absence 
through temporary illness/ 

It is strange, but appears to be true, that, as between 
master and man, there are no reported instances of contests 
in the Indian Courts as to the Common Law rights of a 
servant to be paid his wages whilst temporarily absent from 
duty on account of illness. It would seem therefore—and 
enquiries such as the authors have been able to make fully 
bear out that impression—that employers in India, in 
instances where the relative contract is silent on the point, 
pay wages if they-so choose, and withhold wages if they 
so choose—in other words, would seem to suppose that 
they have an unfettered discretion in the matter. 

As the Indian Contract Act contains no helpful provisions 
touching tliis question, and having regard to the well settled 
practice of the courts in India to look to the Rnglish 
Common Law as an aid to the disposal of causes in accord¬ 
ance with jusUce, equity, and good conscience, it is 
submitted that if, and when, a contest should arise between 
parties to a contract of service, or apprenticeship, which 
puts the question di^ussed in the present section of our 
treatise definitely in issue, and an Indian court of justice 
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^ called upon to adjudicate upon the issue so raised, the 
propositions set forth by us above may be found acceptable 
as expressive of the law which should govern the matter. 


9 


ADEQUACY OF REMUNERATION 

It is now well settled in England tliat Courts of Law wiU 
not enquire as to the adequacy of an employed person's 
remuneration, unless the disparity between remuneration 
and labour be so great as to fall within the doctrine whereby 
complete wamt of mutuality vitiates the contract : Hitchcock 
V. Coker, (1837) 6 Ad & El, 438, Pilkington v. Scott, 13 
L.J. Ex. 329; Middleton v. Brown, 47 L.J. Ch, 411 (C.A.)’ 

Want of reciprocity, or want of mutuality, as the 
commoner phrase is, will render a contract void. For 
example, an a^eement in writing to remain with A B for 
two years for the purpose of learning a trade, was, in Lees 
V, Whitcomb, (1828) 5 Bing 34, held void for want of 
reciprocity, since there was no corresponding covenant by 
A B to teach. See the earlier case of Bates v. Cort, (1824) 
2»B & C 474 and Skyes w. Dtxow, (1839) 9 Ad & El. 693, 
where a workman, having agreed in writing to work for S 
and for no other person for the space of twelve months 
and so on for like periods till he should give twelve months' 
notice in writing, the relative contract was held void, the 
master not having done anything to execute the agreement. 
See also the later case of Ellen v. Topp, (1851) 6 Ex. 424, 
442. 

While it is true that, except in the extreme cases noted 
above as entitling the intervention of a Court of Equity, 
the Court in general will not consider the adequacy of 
remuneration in the case of a contract of service, the 
legislature may well be exercised in that matter; and indeed 

I. To speak of adequacy of the witti the Armed Forces during the 
remuneratiDn is to be considering World War (1914-1$), the fiervant 
the suflTiciency of the consideration should receive in one case, half his 
passing from one party to the other salary, and in the other full salary 
in support of the contract. In that less his Army pay, and be reinstated 
connectLOn see Budgett v. Stratford afterwards. The employers in both 
Co-O'^rntive S* Industrial (32 cases endeavoured to resale to some 

T.L.K. 378) and Davies v. Rhondda extent from their engagements in 
Urban District CounciL {34 T*L.R. the foregoing respects. each 

44). In both of these cases there case the servant succeeded in the 
were promises that, whilst serving action. 
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\,s^T:)3ore than once been invoked in modern times to lay 
some standard of what should be regarded as a fair 
wage in respect of particular occupations. The history of 
trade union agitation shows that the trade union movement 
has pht increase of wages in the forefront of its aims, leaving 
what may compendiously fall to be described as 'welfare*, 
to take a second place. India has already upon its statute 
book legislation which obliges employer and employed, 
where the dispute between them is within the statutory defi¬ 
nition of an Industrial Dispute, to go to arbitration and to 
abide by the terms of the resultant Award. It would be 
well, then, to consider the effect of such an Award upon 
the rights of the parties, where the master has neglected to 
pay a higher rate, notwithstanding that a higher rate has 
been awarded by the Tribunal set up to arbitrate. It hap¬ 
pened in England, as revealed by the case of Gutsell v. 
Reeve, [1936] i K.B. 273, that an industrial labourer had 
acquired a right to more wages than he was receiving under 
the contract between him and his master, by virtue of the 
Agricultural Wages (Regulation) Act 1924 (14 and 15 Geo 
V C.37). A Board set up under that Act had awarded him 
a certain sum, his contract wages being below the minimum 
wage allowable by die Statute, He continued, however, to 
be offered and to accept, his contract rate of wages for a 
number of years after the Award. When he did claim a 
lump sum as representing the difference between the wages 
paid him and what the Award entitled him to receive, the 
master declined to pay, and contended that the claim was 
barred by the law of Limitation. In this defence the master 
succeeded: it being held, contrary to the servant’s conten¬ 
tion, that it was not what English law regarded as a 'spe¬ 
ciality', i.e., a right wholly arising as a creature of a statute, 
but was a contractual right, in which a statute had come 
to tlie aid of the Plaintiff only to the extent of varying one 
term in the contract of service, the effect of which was to 
create a simple contract debt. The action, having been 
brought after the period allowed by the Statute of James, 
was not maintainable. 

Fair Wages. An attempt has now been made by means 
of a statute styled the Minimum Wages Act (XI of 1948) 
to provide a scheme under which it should be possible for 
a large number of employed persons to obtain what may be 
called ‘fair* wages. The Act has been referred to earlier in 

I. Limitation Act. t&23 (21 Jac. I c. 16 sec, 3). 
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the present chapter for the definition of wages which app^ 
in it. It applies to the great majority of employed persons 
in India. Indeed the best way of describing its scope is to 
say that the only employed persons to whom it does not 
apply are those in Govermnent employment (other than 
those serving in the State Railways) and those under service 
contracts with hotels, places of public entertainment, com¬ 
mercial establishments, shops and in private se^vice. Its 
scope is in the foregoing regard more restricted than is that 
of the Payment of Wages Act, 

The Statute contemplates the setting up of Advisoiy 
Committees and Advisory Boards by local Govermnents. 
These committees will take into consideration the cost-of- 
living index as exhibited from time to time. Some coordi¬ 
nation is provided by means of a Central Advisory Board. 
There are to be different rates of pay in respect of time¬ 
work and piece-work- Local Governments are empowered 
to legislate in respect of hours of labour and kindred topics. 

It was originally intended that local Governments should 
completely implement the provisions of this Statute, through 
the powers delegated to them under it, by 31 March, 
1951. But most States have found it impracticable to do 
so by that date. 

Accordingly the Indian Parliament has now passed* an 
amending bill by which the time for bringing the Act into 
effective operation by means of local statutes and Rules 
thereunder was extended to 31 March, 1952 in respect of 
employments shown in Part I of the Schedule and in respect 
of agricultural employment till 31 March, 1953. 

Local controls. The policy of the Central Govermnent as 
exhibited in such legislation as the amended Factories Act, 
the Payment of Wages Act, the Minimum Wages Act —to 
name hut three typical examples—is already reflected inf a 
number of local enactments such as the Bengal Shops and 
Establishments Act (Bengal Act XVI of 1940) and the Rules 
thereunder promulgated in 1941, the Madras Shops and 


I. Ob 16th April, J951* Diinng 
the same month the Ministw of 
“Labour has sponsored a Bill to 
enforce the provisions of the Conven- 
tion adopted by the International 
Labour Cofiference in 1948 which has 
been ratified by India* For the 
same reason Government Seeks to 
amend the Employment of Childrm 


Act so as to give eSect to the pro¬ 
visions of the Convention in respect 
of Railways and Ports. It will pro¬ 
hibit the employment in any occu¬ 
pation in port areas, of children be¬ 
low fifteen years of age. It will also 
prohibit the employment by night 
in railwayg and ports of any person 
under the ago of seven teen. 
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"'^E'^hUshvtents Act (Madras Act XXXVI of 1:947) the 
Bombay Shops and Establishments Act (Bombay Act 
LXXIX of 1948) which has been amended up to ist July 
1949. All the aforesaid local statutes are concerned witli 
much the same topics which include hours of labour, holi¬ 
days, leave, payment of wages, inspection and penalties. 
But none of them cover precisely the same ground, nor 
adopt the same manner of dealing with the topics for which 
they condescend to make provision. Employers would do 
well therefore to make themselves acquainted not only with 
the local statute which concerns them but with the statutory 
rales thereunder. 


10 

DEDUCTIONS 

Of the utmost importance, both to master and servant, 
is tlie liability of the servant to deductions from his remu¬ 
neration and correspondingly the right in the master, or the 
duty imposed upon him, to effect deductions. 

Deductions may be classified as follows: (a) those which 
are imposed by statute, (b) those which are permissible 
under a statute, and (c) those which are permissible outside 
any special statutory provisions, but are allowable by 
virtue of the terms of the contract itself. 

Deductions imposed by statute are those relating to the 
collection of income-tax at the source (under the hidian 
Income Tax Act ig22, as amended since), and the holding 
back, and retaining from the servant’s wages or salary, of 
any such amount as has been attached by legal process in 
■execution of a decree wherein the servant has become h 
judgment-debtor. 

An example of a_ deduction permissible by statute is the 
servant’s contributions to any Provident Fund Scheme 
coming within the purview of the Provident Funds Act 
(XIX of 1925). 

Others are penal in character, e.g., fines and forfeitures 
made permissible by statute for purposes of discipline in 
industrial undertakings, and those allowable under the 
Indian Merchant Shipping Act, 1923. 

Deductions permissible under the particular contract may 
also include a servant's contribution to some other fund to 
be applied for the puiposes of a club, for games and sports, 

17 
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or for holidays. Besides deductions of this order, are 
in the nature of forfeitures, some of which are controlled 
by particular statutes, while others are allowable by virtue 
of some term in the contract. 

Since there are many servants and other employed per¬ 
sons to whom the industrial legislation hereinbefore alluded 
to does not apply, it may be useful to deal first of all with 
deductions coming within the concept of forfeitures, some 
of which will be found lawful, and others not. 

Forfeiture under the General Law. As our law, since the 
merging of equitable principles with Common Law doc¬ 
trines, leans strongly against forfeitures, any provision 
sounding as a forfeiture is to be strictly construed and 
contra proferentem} Where there is no such term in the 
agreement, a servant leaving without notice is generally 
entitled to payment of his wages for the period actually 
served, though he may be liable to a cross claim for damages 
at the suit of his employer for breach of contract. In most 
contracts of service, the form of agreement entered into, 
provides for periodic payment of wages. In such cases, 
the sums due for periods actually served have been treated 
as vested rights, which cannot fall within a rule permitting 
forfeiture,* Two illustrations may be given. In Taylor v. 
Laird, (1856) i H & N 266, the Defendant had offered to 
the Plaintid: the command of his steamer, which was to pro¬ 
ceed on a voyage of trading and exploration. He had writ¬ 
ten to the Plaintiff as follows: ‘T am willing to give you 
the command of the Steamer. . . . Your pay to be at the 
rate of ;^50 a month commencing from December i, 1853 
and a commission of 20% on the nett proceeds of the pro¬ 
duce you may bring down." Plaintiff replied accepting 
the service offered him on those terms. At a particular 
point during the voyage of exploration, the PlaintiS refused 
to proceed further, and gave up his command. It was held 
that there was no entire contract for the whole voyage, but 
a contract which gave the Plaintiff a cause of action for the 
agreed salary at the conclusion of each month served, and 


T. Meaning "agaiiist the person 
who proffers'^ i.e., who pnte for^ 
ward the clause as relying upon it. 
who, in the present context, natural- 
ty, is the employer, as alone bene¬ 
fiting by a forfeiture of remu- 
neradoD. 

2. To 'forfeit* is to suffer depri¬ 


vation of something which, but for 
a fault allegedly justifying such 
deprivation, the siiSerer would be 
entitled to receive. Thus, in law, 
a forfeit is in the nature of a penal¬ 
ty, The word 'fine' is often used 
"of monies withheld by an employer 
on grounds of this sort. 
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twhjSn when once so vested, was not subject to be lost or 
divested by Plaintiff's desertion, or abandonment of the 
contract. 

1 he importance of a parly to a contract of service giving 
proper notice either to determine it according to its provi¬ 
sions, or, in the absence of any precise provision, then, on 
reasonable notice, has already been discussed.^ The ques¬ 
tion often arises whether, in the particular instance, where 
a secant has left without giving a proper notice, any part 
of his wages can be lawfully forfeited by the master. In 
many cases the relative contract provides for forfeiture of 
wages, sometimes because of absence without leave, and, 
in other instances, for quitting the employment without 
proper notice. 

There is a custom in England, applicable at any rate to 
domestic servants, that during the first month, either party, 
may determine tlie contract on fifteen days’ notice.* And, 
as observed above, such a custom would seem to have been 
imported early into India. Moreover, the books record 
instances of stipulations in contracts of service whereby 
the servant agrees to forfeit all arrears of wages should 
he leave without giving his master fifteen days' notice. 

position in Empress of India Cotton 
Mtlls Co. V. Naffer Chunder Roy, z C.W.N. 687. The 
English case relied on was Walsh y. Walley, (1874) L.R. 

^ ^ Maclean C.J. and Banerjee 

J. in the foregoing Calcutta case, that where a servant does 
so. conffact without specifying any particular sura, so as to 
leave the amount of penalty at large, sec. 74 of the Indian 
Contract Act does not apply; and thus the whole amount 
ctue, but which had not yet become payable, was forfeited, 
as being conformable to tlie agreed penalty. In a case 
Burma (Ripley v, R, Vaithenatha Iyer, (1014) 
A that the servant had sued his master, 
ana that the latter had claimed against the servant damages 
tor leaving his service without notice. It was held that a 
mcmthiy servant, or one entitled to periodic payments, who 
had served for a completed month or period, but had not 
drawn his salary therefor, and had then left without notice 

Sll? liad been completed, 

did not thereby disentitle himself to wages for a fully com¬ 
pleted month, or period. A master's claim against him for 

^ Ch. II pp, 1x3, 
t>ee George v. Davies, [1911I 2 K*B, 


2. 


445‘ 
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damages must, it was naturallj^ held, be properly pleaded 
and claimed by way of set-olf, and, in a mofussil court, 
would need to be stamped as a plaint. The cases relied 
upon were Taylor v, Laird [supra), Button v, Thompson, 
(1869) 4 C.P. 330, and Uohomed Nazuruddin v. Oppen- 
heimer S' Co., 9 Bur. L.R. 285. 

In a case in England to which reference has twice been 
made earlier in the present volume,* Moriarty v. Regents 
Garage S' Engineering Co. Lid., [1921] i K.B. 423, a 
Divisional Court consisting of Lush and McCardie JJ. held 
that, unless there was an express stipulation against appor¬ 
tionment, a term should be implied in the contract that a 
proportionate part of the money actually earned should be 
paid, notwithstanding that the servant might be rightfully 
dismissed for something done, or not done, before the period 
—to be thought of as the 'wage period'—had nin out. 

This view was overruled by the Court of Appeal. In the 
course of his judgment in the Divisional Court, McCardie J. 
had expressed the view that the law, as it then stood, might 
work at least moral injustice in certain circumstances, and 
he posed the question thus: “Suppose a salary is payable ' 
half-yearly to a man, and suppose he has fulfilled his duties 
with absolute propriety up to the last week and that he then 
commits an act which justifies his master in dismissing him. 
Upon the law as it stands the man gets nothing for his five 
and a half months' work. Is it right that he should be 
deprived of remuneration for five and a half months’ work 
because during the last fortnight he has done something for 
which he has been dismissed?” 

This situation was carefully considered in the remarkable 
judgment of Sadasiva Aiyar J., in A. M. Chakalingam 
Mudaliar v. G. Mahomed Sheriff Saheb, 23 M.L.J. 680 = 17 
I.C. 894. Moriartys case had not then been decided, but 
in a very learned judgment the law obtaining in England 
as laid down in earlier cases was noticed, and it was con¬ 
sidered by him to be in conflict with "justice, equity, and 
good conscience”, and to be inconsistent with the spirit 
which informs sections 39, 64, 65, 73 and 74 of the Indian 
Contract Act, read together.* 

In India, there was, in 1819, a Regulation* which provid¬ 
ed that either party to such a contract of service could termi- 

I- Vide pp. 57, 21S ants, 3, These RegtdaUons as they 

2* See the discussion of this case were called, promulgated by the 


on pp. 262, 265 post. 


Govern merit of the Hast India Com- 
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it on fifteen clays' notice, and that in default of such 
notice, fifteen days’ pay should be forfeited. In 1862, that 
Regulation was repealed by statute, The courts continued 
in many instances, however, to regard the substance of the 
rule as a guide to determining the rights of parties. For 
example, in Ramji Manor v. Little, (1873) 10 B.H.C.R. 57 . 
a monthly servant had left his service on 4 Decem¬ 
ber, without giving notice. It was held that he could claim 
for November, but nothing for the three days in December, 

In 1886, the High Court of Calcutta in Dhumee Bejiara 
V. Sevenoaks, I.L.R. 13 Cal. 80, similarly disallowed wages 
for the broken period. The High Court of Allahabad in 
1912 applied the same doctrine, {Ralli Bros v, Ambika 
Prosad, I.L.R. 35 All. 132), and has done so as late as 
1925 in Bhaktashirotnani alias Bachcha v. Sital Nath, I.L.R, 
48 All, 31= (1925) 23 A.L.J. 682. 

In Maung Aung Iha v. Maung Ba Than, A.I.R. 1925 
Rang. 246 it was held that a servant leaving his employment 
without notice was not entitled to be paid for any broken 
period. The Lahore High Court in Amar Singh v. Gopal 
Singh, (1930) 132 I.C. 577, expressed the same view, and 
a Rangoon decision so late as 1937, {Ttiheni Misser v. 
Jagarrnath Bhagwandas, I.L.R. [1937] Rang. 444), adopt¬ 
ed the same doctrine. 

Meanwhile a case in England, Parkin v. South Hetion 
Coal Co., (1907) 24 T.L.R. 193 C.A., was found useful as 
applied to the facts in a modern Bombay case. In Parkin*s 
case, the material facts were that the Plaintiff was working 
in a colliery as what is styled a 'putter'. His duty was to 
draw coal which had been placed in tubs along the under¬ 
ground working. By his contract, he was paid his wages 
fortnightly on the Friday following the end of each fort¬ 
night. His wages depended upon the number of tubs he 
had drawn. Something in the nature of a strike on the 
part of the putters had taken place, in consequence of which 
they were all told That they had forfeited such wages as were 
by then due to them. It was held that the wages, though 
payable fortnightly, became due as each day's work was 
completed. Thus there was a day-to-day right to money 
vested in the Plaintiff, who was allowed to recover for work 
which he had actually performed. This case was consider- 

paay it» India had, and to the ex- a force equivalent to a modem 
tent any of them have not teen legislative enactment, 
repealed, still have the force of latv* 
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ed, and the principle applied by the High Court of Bombay 
in Arjoon Vishnu v. Hormusjee Skapurjee Seervai, (1921) 
I.L.R. 46 Bom, 44. The Plaintiff in that case was held to 
have been a daily servant at Re. i/- a day. Sundays, and 
days on which he did not work, did not rank for pajnnent. 
Money earned , during a month was paid at the end of the 
month. After working for twenty six days, the man left 
without notice. The court held him entitled to the moneys 
for the days on which he had actually worked. It is to be 
observed that there the wage period was a ‘day*. At the 
completion of each day there was therefore a vesting of the 
money in the servant for the complete day’s work. Cases 
of a daily servant throw, in reality, no light on cases where 
the facts disclose a wage period of much longer extent, i.e.. 
a week, a month, a quarter, or perhaps a year, in extent. 

In Chokalin^am MudaliaVs case [supra), the learned 
judge had noticed the much earlier case of Raghoonath 
Doss V. T. Halle, (1871) 16 W.R. 60, in which a Bench of 
the Calcutta High Court held a dismissed serv^ant to be en¬ 
titled to wages for any broken period during winch he had 
actually served, and that those wages were payable at the 
rate he was earning when dismissed. In that case, which 
came before the High Court on a reference by a judge of 
the Court of Small Causes at Barrackpore, the latter had 
made an interesting statement to the effect that servants in 
India (meaning apparently domestic servants, for it was 
the due of a menial servant which were involved), never 
claimed compensation if what he called “the usual warning” 
(meaning notice), had not been given, and that they never 
instituted suits for wrongful dismissal. And he went on 
thus: "This is the custom of the place, and this court has 
always decided in similar cases that a master unless he can 
prove that the dismissal was justifiable is liable to pav for 
the broken period.” 

The learned judge who decided ChokaUiigam Mudcdiar’s 
case considered his views to be supported by observations 
to be found in the English case of George v. Davies, [1911] 
2 K.B, 40. In truth, it might be said that to some extent 
both tlie judges of the Divisional Court who heard that case 
(Bray J. and Lord Coleridge J.) made observations lead¬ 
ing to much the same angle of vision which appealed to 
Sadasiva Aiyar J. in the Madras case. But the facts turned 
largely on an alleged custom with regard to domestic ser¬ 
vants in England, namely, that such a servant, no matter 



when hired, can give a valid notice that he will leave at the 
end of the period of one month, if that notice be served 
within fifteen days of the commencement of the contract. 
In the particular instance, the Plaintiff's work under the 
contract commenced on 3 November, and on the 17th 
of that month she gave notice of her intention to leave 
her employment on 3 December, She did so leave. 
Whereupon the master refused to pay her any wages for 
the period she had served, on the ground of the alleged 
invalidity of the notice. It was contended on his behalf 
that it was a yearly hiring, and that she must give one 
calendar month’s notice if she was to be paid anything; 
that, consequently, she had broken her contract, and was 
entitled to nothing. The County Court Judge, by his judg¬ 
ment, claimed to have taken judicial notice of the custom 
on which the Plaintiff relied in the case of domestic servants, 
and gave judgment in her favour. The master appealed. 
Bray J., at p. 448, observed, "I gather iiwas admitted 
that the wages were payable monthly. At the expiration 
of the first month, one month's wages had accrued due to 
her and she had then a vested right to be paid those wages, 
and could have sued for them. If she subsequently com¬ 
mitted a breach of her contract of service by leaving with¬ 
out giving proper notice she would not forfeit tlie wages 
which had already accrued due to her, though her master 
might have a cross claim against her for damages for breach 
of contract." And Lord Coleridge, at the conclusion of his 
judgment, put the matter thus: ' 'The defence set up is that 
she broke her contract by leaving the service without giving 
one month's notice, and that, therefore, she is not entitled 
to recover any wages for the month she has served. In my 
opinion that would not deprive her of the right to recover 
the month's wages which had already accrued due to her, 
though it might give rise to a cause of action in the master 
for damages for breach of contract." It might be said, that 
these observations were in some sense obiter, inasmuch as 
both the learned judges refused to disturb the County Court 
judge's findings (i) that there was a custom, of which he 
took judicial notice, which gave the Plaintiff in the case 
before him a right to serve such a notice within the first 
fifteen days of her service; that her notice was therefore 
valid, and (ii) that she had worked for the stipulated period 
of one month. 

In 1914, the High Court of Lower Burma In Ripley v. R. 
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^^^PVaiihenatha Iyer, (1914) 26 I.C. 270 (L. Bur), held a 
master entitled to reasonable notice, and to reasonable 
damages, if none had bep given him, 

In 1920, a single judge in Municipal Council of Cuddalore 
V. T, M. Panchapakesha Atyar, (1920) 15 L.W. 362 = 69 I.C. 
767, spoke of a master as being entitled to include in his 
damages for breach of contract on the part of his servant, 
not only the cost of extra labour if obliged to employ it by 
reason of the servant’s abandonment of his work, but that 
he might also include sometliing for ‘'mental w'ony”. 

It is submitted that such a view is not to be supported on 
tlie authorities, and that damages claimed for such a state 
of mind would be too remote.* 

Maung Aung Tka v. Maung Ba Than, A.LR. {supra), 
was a suit by a mill-owner against his servant, claiming 
damages alleged to have been caused him by the servant 
leaving his employment without notice. It was said that in 
consequence of the servant's absence, the mill had been 
unable to work for two days. The judge of first instance 
found as a fact that a substitute could have been obtained 
for at least one of these days, but held the master entitled 
to compensation for the loss of one day's working of the 
mill. The High Court judges held otherwise, and disallow¬ 
ed the damages, appearing to rest their decision on a finding 
upon the evidence that the closing of the mill was not the 
natural result of the servant's absence. But it was stated 
that there was “no authority for the proposition that the 
servant is liable to be mulcted in damages for the loss caused 
to his master by his leaving his employment without notice.” 

It is submitted that the forefoing statement is not to be 
supported, either upon principle or authority. On the con- 
traiy, it is submitted as the true view', to be collected from 
judicial decisions of weight in India as in England, that the 
relation of Master and Servant is the creature of contract; 
that it is a principle of the Indian Law of Contract that every 
party to a contract is entitled to damages for a breach of that 
contract committed by the other party to it; and that such 
damages are recoverable as compensation for such injury 
as is the reasonable and probable consequence of the 
master's or of the servant’s breach, as the case may be, 
including any actual expenses to which the injured party 
may have been compelled, or compellable, to incur. In 
England, the doctrine that a master might recover damages 

T. See as to ''remoteness'" Ch. VI post. 
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tlie servant for breach of the contract between them, 
""and that such a right accrues to the master where a ser’rant 
has abandoned his work without just cause or excuse, had 
definitely been laid down in England by the middle of the 
i^th century! see Cotss v< Sudlc'K, (i6u6) 2 Keb. 16, and 
the following later cases Huttman v. Boulnois, (1826) 3 
C.P, 510; Richards v. Hayward,, (1841) 3 Man. & G. 574 
108; Bowes S‘ Partners Lid. v. Press, [1894] ^ Q-®* 

C.A. ; Roberts v. Hill's Plymouth Co. Ld,, (1897) 14 

T.L.R. 31 C.A. . . ^ r 1 • 

The foregoing summarised review of the Indian decisions 

exhibits a want of unanimity touching the effect of a servant 
abandoning his employment without notice. And we must 
await some pronouncement ' of the law by the Supreme 
Court of India, before we can regard that law as settled. 

In the meantime, it is submitted that the ratio of the deci¬ 
sion in Chokalingam Mudaliar's case needs to be taken 
seriously; for the rule of justice, equity, and good con¬ 
science cannot lightly be brushed aside in favour of a chain 
of decisions in England, or of those which follow that chain 
in India, which would allow a master to obtain the services 
of a servant free over a long period, even though the actual 
damage suffered consequent upon that servant's later defec¬ 
tion might be almost infinitesimal. It should, we submit, 
be remembered in this connection, that the law of contiact 
in England is not codified, whereas, since 1872, it has been 
largely codified in India. In consequence, notwithstanding 
that the Indian Contract ric^ is not to be regarded as exhaus¬ 
tive, where that Statute does lay down the law and the law 
so laid down apparently covers the question to be decided 
by an Indian Court, that question must be answered in 
accordance with the provisions of the Statute. That is how 
the present writers understand the decision in the last-named 
case. 

In Tikaram Bania v. Gendalal ^ AT.R. 1933 

Nag. 247—a case not well reported—the Plaintiff was en¬ 
gaged by the Defendant on a yearly salary. The Defen¬ 
dants had deducted Rs. 80/- from the salary which the 
Plaintiff said he had earned, on the ground that the latter 
had failed to perform some material part of his duties. 
What tlie nature of the Plaintiff’s employment was does not 
appear from the report, nor does the nature of the negligence 
complained of. The Small Causes Court of Hoshangabad, 
allowed the deduction, and the case then carne before the 
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-''ifligh Court at Nagpur, sitting in Revision/ From the 
judgment of Staples A.J.C., it seems that the employer did 
not purport to determine the contract on the ground of 
negligence, but containued to retain the Plaintiff's services 
for some time after the discovery of the neglect alleged. 
Staples A.J.C., held that “if the servant fails to obey his 
master's orders or is negligent in his work, the master's re¬ 
medy is to discharge* him, but as long as the master retains 
the servant in his service, he must pay him the stipulated 
wages and cannot make any deduction on account of work 
not performed. ” The learned judge considered that he was 
applying a doctrine laid down in the English case of Healey 
V. Societi Anonyme Frangaise Ruha&iic, [1917] i K.B. 
946. It is not easy to see whether the last-named decision 
is really in point. In the first place, that case was largely 
determined by the law of France. Though the editor of the 
report treats the matter as falling within the law of Master 
and Servant, as the same is understood in the relative law 
of England, tlie fact is, that the Plaintiff was appointed the 
Managing Director of the Company under a special contract 
for fifteen years certain at an annual salary of £2,500. It 
did not appear that he would be classified as a servant under 
French Law; and the English decisions noticed earlier in 
this volume, wherein the Managing Director of a Company, 
like all other Directors, were held ^Governors’ and not ‘Ser¬ 
vants', of the Company whose affairs they managed, w'ere 
not cited.® It appeared that the Plaintiff received’his salary 
monthly. And it was held that he was rightly dismissed for 
misconduct, with effect from 22 October, 1915. All that 
the Court decided was that he was entitled to salary up to the 
end of September of that year. 

Forfeiture by Statute. Certain statutes in India legalize 
forfeiture, not eo nomine, but as the notion under which 
penal deductions from wages are made permissible in the 
case of specified classes of servants. To particular provi¬ 
sions of these statutes we now proceed to allude. The Pay- 


I* Thii High Courts of India have 
ttvo quite distinct juriadictioiis over 
judgments, decrees and orders made 
or passed by tlie ixiietior Cf>urts. 
There jg aa appellate jurisdiction and 
one •more restricted in its scope 
known as the Revisional Jurisdiction. 

2, It is submitted that the 
master may not merely 'discharge' 


the servant, which means bring the 
contract to an end iu accordance 
with its relevant terms, but might 
'dismiss* him summarily, in which 
case, assutning the facts to justify 
dismissal, that would be the end of 
the matter as to 'dismissal' see 
Ch. VI post, 

3. See pp, 56, 57 ante. 
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ifyefU of Wages Act (IV of 1936), which came into force on 
128 March, 1937, was by sec. 1(4) made to apply in the 
first instance to pe/sons employed in any factory and 
persons employed otherwise than in a factory upon any 
Railway by a Railway administration or, either directly 
or through a sub-Coniractor, by a person fulfilling a con¬ 
tract with a Railway administration. Provincial Govern¬ 
ments, by virtue of sub-sec. 5 of sec. i, may extend these, 
or all other provisions, to any class of persons employed in 
any Industrial Establishment, or in any class, or group of 
Industrial Establishments. 

By sec, 3, every employer becomes responsible for the 
payment of wages, and by other provisions of the same 
section the employer may nominate someone to perform that 
duty on his behalf, and, where that is done, the statutory 
responsibility for payinent in accordance with tlie Act de¬ 
volves upon such nominee. Whoever is thus endowed with 
the responsibility alluded to, must pay in accordance with 
what is called the relative "wage period” {Vide sec. 4), A 
"wage period” may be anything from a day to a month. 
If a manager is appointed under the Factories Act, it is he 
who becomes responsible for payment of wages in accord¬ 
ance with the provisions of the Statute.^ 

Sec. 7 of the Act in terms forbids the deduction of any¬ 
thing from the wages of an employed person, save those 
specifically authorised by, or under, the Act; and this prin¬ 
ciple is laid down as notwithstanding what appears in sec. 
42(2} of the Indian Railways Act ^go. 

The permissible deductions are as follows: — 

(a) fines; (b) deductions for absence from duty; (c) 
deductions for damage to or loss of goods expressly entrust¬ 
ed to the employed person for custody, or for loss of money 
for which he is required to account, where such damage or 
loss is directly atVibutable to his neglect or default; (d) 
deductions for house-accommodation supplied by the 
employer; (e) deductions for such amenities and services* 
supplied by the employer as the (Provincial) Government* 
may, by general or special order, authorise; (:^ deductions 
for recovery of advances or for adjustment of over-pay- 


I. So held in Dixit v. Senior 
Inspector of Faciories, LL.R. [ 1940] 
Bom. 96, 

Note that the word "services" 
in the context does not include the 


supply of tools and raw materials 
required for the purposes of the 
eraployment* 

3. Now to be imderstood as the 
Local Government, of a 'State*, 
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„^^ents of wages; (g) deductions of income-tax payable by 
the employed person; (h) deductions required to be made 
by order of a court or other authority competent to make 
such order; (i) deductions for subscriptions to, and for re¬ 
payment of advances from, any Provident Fund to which 
the Provident Funds Act, 1935, applies, or any recognised 
Provident Fund as defined in sec. 58 A of the Indian Income- 
tax Act, 1932, or any Provident Fund approved in this be¬ 
half by the Provincial Government during the continuance 
of such approval; ()) deductions for payments to co¬ 
operative societies approved by the Provincial Government 
or to a Scheme of Insurance maintained by the Indian Post 
Office; (k) deductions made with the written authorization 
of the employed person in furtherance of any war sa^ungs 
scheme approved by the Provincial Government for the 
purchase of securities of the Government of India or the 
Government of the United Kingdom. 

In respect of 'fines’, the Act requires the exhibition, 
(which means the posting up in some conspicuous place or 
places) , of a Notice specif3dng what acts and omissions on 
the part of the employees would entitle the management to 
impose fines. Persons under the age of fifteen years are 
exempted from fines. A register of fines and realization 
of them must be maintained (see sec. 8(8)). 

Fines realised are not to go back into the employer's 
pockets to do what he chooses with them. They must be 
paid into a special fund, and the monies so accumulating 
must be expended only on purposes beneficial to the em¬ 
ployees as a whole, and any such purpose must have the 
approval of Ihe prescribed authority, (see Payment of 
Washes Act sec. 8(8)). 

By sec. 8, sub-secs, 4, 6 and 7, it is forbidden to impose 
on an employee, in any one wage-period, a fine which ex¬ 
ceeds an amount of half an anna in the rupee of his wages 
in respect of that wage period. Fines can only he recovered 
over a perif>d of sixty days. No fine may be recovered by 
instalments. 

J^T'om the servant’s point of view, the most important 
proyisions touching the topic of fines is that laid down in 
sec. 8(3), which prohibits the imposition of any fine upon 
an employee, until the latter shall have had an opportunity 
of showing cause against it. Moreover, no fine must be im¬ 
posed save in accordance with such procedure as may have 
been laid down in statutory rules, or standing orders. 


! 
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reduction of an employee whilst st^l in service to a lovver 
grade from a higher grade, even for a short period 
constitutes a “deduction’’ within the meaning of the Act. 
If, on the other hand, the master, in some lawful manner, 
determines the contract of service, there is nothing to pre¬ 
vent him at the same time as the contract ends, or even 
earlier, offering the servant to re-employ hirn in a lower 
grade. Such re-employment is not a “deduction." 

Claim, Appeal anfl Revision. The scheme of the Act 
indicates that a “fine" is a “deduction". Consequently an 
employee who, after the proper procedure has been followed, 
which includes giving him an opportunity of being heard, 
has nevertheless been fined, may avail himself of the machi¬ 
nery which the Statute provides for appealing against 
anything which is within the definition of a deduction. That 
machinery is the creature of secs. 15 to 19. The Act is con¬ 
cerned not only vtith payment of wages in the broad sense, 
and therefore, of necessity, with control over any deduction 
from wages, but also with delay in the payinent to 
an employee of what is due, or allegedly is due to him. The 
Act creates a special tribunal which for reasons not at all 
clear it styles, “the Authority". _ 

In the first instance, an employee considering mmself 
aggi’ieved by delay in payment, or by any deduction which 
the management has purported to make from his dues, is 
permitted by sec. 15 to make what is called an Application, 
wherein he states the nature of what is styled his Claim. 
The functions of the Authority were exhaustively examined 
by a Full Bench of the Lahore High Court.® 

It is submitted tliat the leading jiidgment in that case 
presents the true view of the machinery created by ^ the 
Statute. The following passage from it may be cited : “As 
I have mentioned already, the provisions of the Payment 
of Wages Act are almost identical with the provisions of the 
Workmen's Compensation Act. It was held by a hull Bench 
of the Patna High Court, {Musammat Dirji v. Sreemaii 
Goalin, I.L.R. [1941] Pat. 373),^ that a Commissioner, 
appointed under the Workmen's Compensation Act, 1923 
is a Court. The Commissioner constitutes an independent 
tribunal, and his function is to judge and decide, and not 


V. DiviHonal Supsrintendent N, W, 
Rly., IX.R. [1941] Kar, 394. 


1. 



Works Manager, Carriage 
Wagon Shops, Moh^^para v. Hash- 
mat, A.T.R, 1946 Lah* 316 (F.B.)* 
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■ enquire and advise, and in judHine, or deciding 

matters before him, he has to proceed judicially, arid not 

satisfied all the main tests which 
deterrrunmg whether a tribunal is, or 
iL^ L contended before the Full Bench 

^^orkmen's Compensation 
tiJ L \ ^^^^Snata. It was held by tli^ learned 

judj^e that there :s no antithesis between the expression 
ptrsona designata and 'court', in other words even a 

tZ'Zf. W be a Court. Whether he be so or 

not depends upon his powers and the functions which he 
has to discharge. The expression ‘persona desienata' 
however could not be appropriately used with reference to 
appointed under the Workmen's Compen- 

ZrZL h single out any 

person by his official designation to be appointed as Coni 

*bat only an oE can be 

The reasoning of the Full Benesh 

To the foregoing citation, we may add a passaae from 
the concurring judgment of Mahajan J., on th?subject 3 

Court in respect of a dech 
Wape ^“der the Payment of 
'‘firfol” Strongly contended that die word ' 

*bis Statute, deprived the Hieh 
Court, not only of its appellate, but of its revisional iurfs- 

whiih^hTd^SiudirffM ^ decision come to by an Authority 
ailuded^to Thi? ^ controversy under the Statute 

as follows;-^^ ^ by Mahajan J. 

^ decision of Bose J., in Srintvas v. Superinten- 
dent. Government Printing, I.L.R. riQ44l Na^^s^o in 

Tthe^“r'‘^f*p“ ?ol\Sn't.n'd 3 

affaimt^'in Procedure Code was maintainable 

hfprpLeded? "^( 3 ) erf the Act. 

. - . seems to me that it would lead to very strange results 
nn^Ti Legislature intended thA ordem in 

Comf ^Ut nM revisable by the High 

u' X thEt ord6rs in non-£ipp0aJa.b]6 cases were not 

OD?moi jurisdiction of this Court. In my 

pinion, the junsdiction to revise the orders made bv the 
Authority under sec. 15(3), of the Payment oTwagVs Act 


%L 
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not depend on the sweet will and pleasure of that 
^Authority: in other words, if the Authority decided to pass 
an appealable order the revisional jurisdiction of the High 
Court would at once be attracted, but if it decided to pass 
a non-appealable order then the revisional jurisdiction of 
this Court could not be invoked. It is, I think, not possible 
to place any other interpretation on the provisions of this 
Act than the one placed by ray Lord the Chief Justice. The 
Authority appointed under the Statute exercises the powers 
of the Sovereign and discharges the functions of a Civil 
Court. It is in all essential respects a Civil Court though it 
has been differently named. Its subordination to the Dis¬ 
trict Judge, which is a Court subordinate to the'High Court 
was not disputed. That being so, a fortiori it is subordinate 
to this Court. This interpretation of the Statute avoids all 
strange and absurd results, and does not in any way defeat 
the intentions of the Legislature as expressed by the langu¬ 
age of the Act." 

As to delayed wages, i.e., delay in payment of wages, it 
was in Simpalax Manufacturing Co, Lid. v. Alla-ud-Din, 
A.I.R. 1945 Lah. 195, held, that "delayed wages" can 
only mean tliose "admittedly due, but the payment of 
which had been postponed on some excuse or another." 
Beckett J., who tried that case, regarded the proviso to 
sec. 15(3) which bars a "direction", where the delay is occa¬ 
sioned by a bona fide dispute as to the amount payable, as 
showing that in such an instance the dispute must be triable 
by an ordinary Civil Court, "for otherwise there would be 
no authority capable of making an order for pa3nnent when 
the amount is in fact due." 

The relief granted to an employee making a claim under 
sec. 15 for a refund of something wrongfully deducted or 
for payment out of wages due, but unpaid, ma3^ include 
a grant of compensation for loss or damage suffered by 
reason of the illegal deduction, or the delay in payment, as 
the case may be. Such compensation may extend to ten 
times the amount deducted, but for delayed wages the com¬ 
pensation allowable must not extend beyond Rs, 10/-. It 
has been held in Chimanlal Ishwarlai Mehta v. Junior 
Inspector of Factorie.s, I.L.R. [1942 Bom.] 649 = A.I.R. 
j: 942 Bom. 273, tliat an application for compensation alone 
does not He. It can only be entertained as an addition to a 
claim founded on an alleged improper deduction, or to one 
for payment of wages delayed. In that case, the wages, for 
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ine time delayed, had been paid before action brougl 
iThe claim, therefore, was solely for compensation. 

The Authority created by sec. 15 to hear such claims, may 
direct payment of such compensation within the above 
limits as it may think fit; but no such direction shall be 
made in the case of delayed wages if the Authority be satis¬ 
fied that the delay was due to a bonfi fide error, or a bona 
fide dispute, as to the amount payable; or to the occurrence 
of an emergency, or the existence of exceptional circum¬ 
stances, such that the person responsible for the payment 
was unable, though exercising reasonable diligence, to make 
prompt payment; or the failure of the employed person to 
apply for, or accept, payment. 

The Claims Authority. The Provincial (i.e, the Local) 
Government has the duty of setting up an “Authority” to 
hear and decide all such claims as above described. Such 
an Authority has, by sec. 18, all the powers of a Civil Court 
for the purpose of taking evidence and of enforcing the 
attendance of witnesses and for compelling the production 
of documents; and every such Authority is deemed to be a 
Civil Court for the purposes of sec. 195 of the Code of 
Criminal Procedure, 1898.^ 

The persons eligible for appointment as the Authority for 
any special area may be, (a) an official with experience as 
a Civil Judge, or (b) a Stipendiary Magistrate, or (c) a 
Commissioner for Workmen's Compensation. 

Procedure. The application under sec. 15 may Vje made 
by the aggrieved person himself, or by any legal practi¬ 
tioner, or any official of a registered Trade Union authorized 
in writing to act on his behalf, or any Inspector under the 
Act, or by any other person with the permission of the 
Authority. The Act contemplates, apparently, a power of 
summary dismissal of the application. But, if it be enter¬ 
tained, there must be a hearing given both to the applicant 
and to the employer or the other person—e.g., the Manager 
of a factory—responsible for the payment of wages. Where 
the application is entertained, it is finally disposed of by 
what is called a “direction” {vide sec. 15(3)). 

Execution. Any amount directed to be paid may be 
recovered, if the Authority be a Magistrate, by that Aufiiori- 
ty as if it were a fine imposed by himself as a Magistrate; 
while, if the Authority be not a Magistrate, then by any 
other Magistrate to whom the Authority applies in this be- 

1. i.e,, in respect of Perjury, 



litf, as if it were a fine imposed by the Mag^trate so applied 
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fb. It was held by the Lucknow Court in P. Kumar v. 
Running Shed Foreman, East Indian Rly., A.I.R. 1946 
Oudh 148, that where an application has been rejected there 
is no “direction,'' and sucfi an order of dismi^al by the 
Authority is final. But the Nag-pur High Court in Turahali 
v. Sorabjt, A.I.R. 1944 Nag. 288 has held that an Authority 
disposing of claims under sec. 15 is not a Court subordinate 
to the High Court, which cannot, therefore, entertain any 
application in Revision; that the Authority is no more 
a persona designata. The same view was taken two years 
later by the Allahabad High Court. (See Trilaki Nath v. 
Lord Krishna Sugar Mills Lid,, A.I.R. 1946 All. 276). 

As already noted, the contrary opinion has been pro¬ 
nounced in the full bench case before the Lahore High 
Court, {Works Manager, Carriage and Wagon Shops, 
Mohulpura v. Hashmat {supra) ) where it was said that an 
Authority appointed under sec. 15 was both a Civil Cotirt 
and one subordinate to the High Court and so within the 
purview of sec. 115 of the Code of Civil Procedure and of 
sec. 44 of the Punjab Courts Act. 

The Sta-fiite itself, however, allows for appeals within 
certain limits against directions touching deductions and de- 
myed wages. Such an appeal lies to a Court of Small 
Caus^ in a Presidency Town and elsewhere to local Dis- 
trict Courts. The conditions are that the appeal must be 
cither oy an employed person where the total amount of 
wages allegedly withheld from him or from the unpaid 
group to which he belongs exceeds Rs. 50/-; or by an 
employer or other person responsible for the payment of 
waps, It the total sum directed to be paid by way'of wages 
and compensation exceeds Rs. 300/-. 

It is opp to an Authority hearing a claim under sec. 15, 
to reac.h the cGBclusion that the application was either mali- 
Clous, or vexafaous; and where that is the case the Authority 
may dirpt a penalty not exceeding Rs, 50/- to be paid by 

^P“cant to hri employer, or other person, responsible 
for the payment of wages. 
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that he has sufficient cause for not making the application 
within time. For an Appeal under sec. 17, the period of 
limitation is thirty days from the date on which the direction 
complained of was made. 

The Allahabad High Court in Khema Nand v. East 
Indian Railway Administration (A.I.R. 1943 All. 243) has 
doubted whether, if there shall have been no direction (after 
a hearing) for any payment to be made from one party to 
the other, any appeal lies. In tliat case, the Authority had 
held the claim to be time-barred. The High Court at 
Karachi, however, has held tiiat the word "direction” in 
sec. 17(1), must be construed as including a refusal to make 
a direction. Thus, an employed person has a right of ap¬ 
peal, if his claim has been rejected in toto, just as he has if 
his claim be only allowed in part. Hamilton J., in Khema 
Rand’s case, refused to accept this view. And the Bombay 
High Court in Chimanlal Ishwarlal Mehta v. Junior Inspec¬ 
tor of Factories {supra), held that when no amount of wages 
is directed to be paid, an order for compensation alone and 
which does not exceed Rs. 300/-, is not appealable. Lastly 
the High Court at Nagpur in Debt Dutt Dube u. Central 
India Electric Supply Co. Ltd., A.I.R. 1945 Nag. 244 
held that the words "by way of wages and compensation” 
in sec, 17(1), are by way of description, and are not to be 
regarded as a condition precedent to the maintainability of 
an appeal, and that the disposal of an Appeal under sec. 17 
may be a matter within sec. 115 of the Code of Civil 
Procedure. 

It is submitted that the state of the authorities touching 
the meaning of the word "direction” in sec. 15, and as to 
the whole scheme of appeals, is far from satisfactory and 
is referable to faulty draughtsmanship in the Statute itself, 
which only legislative amendment can put right. 

Bar of Suits. It has lastly to be noted that suits in the 
ordinary courts for recovery of wages, or for deductions 
from wages, are not entertainable in so far as what is claim¬ 
ed (a) forms the subject of an application under sec, 15 
which has been presented by the Plaintiff and is either pend¬ 
ing before the Authority under the Act, or in appeal under 
sec. 17, or, (b) has already formed the subject of a direction 
under sec. 15 in favour of the Plaintiff, or, (c) has been 
adjudged in a proceeding before an Authority not to be 
due to the Plaintiff, or, (d) could have been recovered by 
an application. 
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men fail conveniently into three 
serve in ships of war, i.e,, in vessels 
which belong to the country's Naval Forces; those who 
serve in what has come to be called the Mercantile Marine; 
and tliose who navigate small craft of tlieir own such as 
fishing boats, and of course those persons serving on such 
small craft and in the pay of tiieir owners. 

Of the foregoing categories, the first-named is outside the 
scope of the present volume, but will fall to be considered 
in Vol. in of this treatise. 

Seafcuring men belonging to the second category, serve 
under special contracts known as Ships' Articles, and their 
employment is largely controlled by the Merchant Shipping 
legislation of the country to which they belong, and may 
from time to time be largely governed by the coiTesponding 
laws of the country under whose liag they sail, or at whose 
ports the ships they are serving in happen to call, but, of 
course, only during and in connection with such a visit. And 
particularly are they affected by the law prevailing in the 
country where they may happen to be discharged, i.e., put 
on shore, upon the completion of service under a particular 
ship's Articles.^ 

Persons belonging to the third category of seafaring peo¬ 
ple, are bound by the law of the land where the vessel in 
which they serve is registered. The force of that law ex¬ 
tends by international usage up to an imaginary line five 
miles out from the coast. For the most part, the contract 
between persons serving in Indian fishing boats, whether in 
river, lake, or sea, and the owners of that kind of craft, is 
to be construed according to the Indian Contract Act. 

It will be convenient to think of seafaring men, whether 
serving in ocean-going ships, or in vessels employed in 
coastal traffic, or on inland waterways as merchant seamen, 
in contradistinction to men serving in the Maritime Forces 
of the State, who are compendiously known, some as Naval 
‘Officers' and all others as Naval 'Ratings'. 

Of merchant seamen, only those who are employed in 
seagoing vessels, come under the Indian Merchant Shipping 
Act (XXI of 1923). 

There are certain definitions in sec. 2 of the last-named 
Statute, which have a direct bearing upon the topic of re¬ 
muneration. For example, the title 'Master' includes every 

I. See Ch. II, pp. 151-153 for j as to what ate included in such 
the meaning of tms term, and ! Articles, 
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categories: 


Seafaring 
those who 
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person (except a Pilot’^. or Harbour-Master^} having Com¬ 
mand, or charge, of a.ship: while ‘Seaman’ means ‘[every 
person (except Masters, Pilots, and apprentices duly inden¬ 
tured and registered) employed or engaged in any capacity 

on board any ship.” _ 

The last-mentioned definition is very wide, and if con¬ 
strued literally, would include men who by no stretch of 
imagination would be regarded as belonging to the category 
of ‘Seamen’, as that word is commonly understood. 

The definition is taken word by word from sec. 2 of the 
British Merchant Shipping Act 1854, (17 & 18 Viet., c. 104). 
We have thus to recogniae that for the purpose of the 
Indian Merchant Shipping Act 1923. a person employed on 
a ship in port, though not a seafaring man at all, may be 
so classified, though strictly only in respect of duties which 
he carries out on board a ship. 

Such a definition is not to be read into any other statute, 
unless that oilier statute either defines a s^inan in tlie same 
language, or expressly attracts the definition appearing in 
file Merchant Shipping'. Act itself. The danger of utilizing 
this very wide definition for any other purpose, was pointed 
out by the House of Lords in the case of Macbeth & Co. v. 
Chislett, [1910] A.C. 230 . There, the Respondent, who some 
years earlier had been a seafaring man, had long taken up 
work ashore. He sustained injury while working on board 
a vessel which was being towed over an artificial waterway. 
He sued under the Employers’ Liability Act 1880 (43 & 44 
Viet., c. 42). He brought his action in the County Couii 
at Liverpool, where the jury awarded him ;£50 as 
damages, and judgment was entered for him for that 
ainourit. The judge held that the definition in the Mer¬ 
chant Shipping Act did not apply to “a casual and tempo¬ 
rary employment” of that particular character ‘‘when the 
vessel was not employed in a self-navigating manner, but 
was being dragged by external power oyer artificial water.” 
This decision was reversed by the Divisional Court, but was 
restored by the unanimous decision of the Court of Appeal. 
On further appeal to the House of Lords, the decision of the 


1, A Pilot takes over charge of 
a ship, usually when she enters the 
hve-mOe limit off the port, and 
remains in charge till she be withiii 
the confines of the port. 

2, It is not every harbour or port 
which employs Harbour-Masters, 


Harbour-Masters are men having 
Masters' certificates, (as have Pilots! 
who take charge of ves^l^ from 
the point where the Pilot is 'drop¬ 
ped', until the vessel is safely moor¬ 
ed in a harbour, or made fast to a 
dock“side, or jetty. 
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of Appeal was unanimously upheld by the five Lords 
of Appeal in Ordinary before whom the case was argued. 
Lord Loreburn L.C. saw “no reason" for introducing tlie 
definition of 'Seaman' in the Merchant Shipping Act of 
1854. The Statute to be construed was the Employers’ 
Liability Act, (43 & 44 Viet., c.42) which did not say that 
you were to apply the Act of 1854. It would constitute a 
“new terror in the consb uction of Acts of Parliament if they 
were required to limit a word to an unnatural sense, because 
in some Act which is not incorporated or referred to, such 
an interpretation is given to it for the purpose of that Act 
alone." ... "I think," he continued, “the Court must 
see whether he is by vocation a seafaring man. Both of 
these elements are to be considered. If it were otherwise, 
then on the one hand a paints painting a ship in a dock, or 
a mechanic called in to mend a valve in a dock or in a har¬ 
bour, would be a ‘seaman' which obviously he is not; for 
the duties he was discharging are duties often discharged by 
sailors and by engineers on board ships. On the other 
hand, if we did not regard both these elements, a seafaring 
man employed for some work, such as erecting a flag-staff 
on shore, would have to be regarded as a 'Seaman', for that 
is his vocation." 

The student reader should note that in India masters of 
ships and seamen are 'workmen' within the meaning of the 
Workmen’s Compensation Act (VIII of 1923). This Act 
thus applies to them, but subject to a number of modifica¬ 
tions set out in sec. 15 of the Statute. As, however, none 
of the modifications alluded to affect the subject-matter of 
this chapter, we make no fu^er reference to them here. 
The Act itself will fall to be discussed in the second volume 
of this treatise. 

Ship's Articles. The engagement of seamen in India is 
dealt with from sec. 27 to 41 of the Indian Merchant Ship¬ 
ping Act 1923, Sec. 28(3), lays down certain terms which 
are to be incorporated in the Articles.^ This creates an obli¬ 
gation to include in such Articles a Statement showing in 
what capacity each seaman is to serve, and the amount of 
wages each seaman is to receive, as also regulations as to 
conduct on board and as to fines, short allowance of pro- 

I. The engagement is effected by crew taking service in the ship is 
one contract in writing in which the included in the other parties, ft is 
Master, (aa agent for the owner)^ bi this document irhicli is known as 
one party, and every member of the the Ship's Articles* 
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Visions, and other lawful punishments for misconduct.’ 

The Act covers, and applies to. Masters of British ships 
entering Indian ports, except Home Trade Ships of 300 
tons burden or less. 

Deductions from Pay, Deductions from seamen’s w^ages 
are regulated by sec. 45 of the Act. The Master, or owner, 
is bound by virtue of sec. 47 to pay a seaman his wages 
within three days after the cargo has been discharged, or 
within five days after the seaman shall have been discharged, 
whichever first happens. And the seaman, at tlie time of 
his dischai'ge, is entitled to receive pay "on account" to 
an extent of one-fourth of the balance of monies still due 
to him. A final, settlement is usually effected before an 
official of the Port, styled a Shipping-Master. 

If a Master, or owner, fails, without reasonable cause, 
to make payment at the aforesaid times, he becomes liable 
to pay at the rate of double pay for each of the days during 
wmch payment is delayed; such double pay however is not 
to extend beyond ten days. 

By sec, 59, a seaman is disentitled to wages during any 
period during which he refuses to work, or during which 
he suffers lawful imprisonment. The owner, or Master, 
may recover, by deduction from any monies due to the 
toprisoned seaman, the costs incurred in prosecuting 
him. 

We may here make reference to passages from the same 
Statute, on the subject of remuneration, by reproducing the 
terms of sec. ba, which prohibits any attachment, or charge, 
upon wages, or any sale by a seaman of his rights in respect 
of monies due to him as wages. The section alluded to 
reads as follows; — 

62. (r) .ds respects wages due or accruing to a seaman 
or apprentice^*- 

(a) they shall not he subject to attachment by order 
of any Court; 

(b) an assignment or sale thereof made prior to the 
accruing thereof shall not bind the person making 
the same; 

(c) a Power of Attorney or authority for the receipt 
thereof shall not he irrevocable; 

(d) a payment of wages to a seaman or apprentice shall 
he valid in law notwithstanding any previous sale 

I, Snch regulatioos are only valid if sanctioned by the central Govem- 
mont of India. 
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or assignment of those wages or any attachment or 
encumbrance thereof. 

(2) Nothing in this section shall affect the 
this Act or any other law for the time being in force with 

T 0 Sp€Ct to dllotWCflt ?toi 0 S* 

11 

OBLIGATORY DEDUCTIONS 

It is probable that the majority of people tlie world over 
desire^o spend their income in their own way and that wage- 
earners form no exception. In the case of such wage- 
eLers as may be said to belong to the dasse^ 

the modern State intervenes effectively so as to alter au 

*Th‘ere would, indeed, seem room for the “P™® th^i*- 
out considerable care and considerable restraint o , ^ 
of individual legislatures, the system of ' 

tions may in many instances prove more of a 
a blessing to thoi who have to suffer deductions at the 
source, while for the employer who,jhas to 
dons in bulk, disintegrate them, and pay mto^ 
separate funds, the system involves the provision of addi¬ 
tional clerical assistance not only for purposes of accounting 
but for dealing with a large ii^rease ’ 

particularly with Government offices. This state of things 
produces increased overhead expenses, in many ins ances 
bringing about considerable diminution of profits. 

Income Tax. It is part of the policy of the law relatmg 
to State Revenue to place those who have m their perma¬ 
nent employment others whose income, through salary or 
wages, is such- as brings them withm the figure named in 
the relative statute* which makes that income assessable to 
direct taxation, under the ohligafion of collecting that tax 
from such servants, and paying it over to the Revenue on 


I* r^rom the following which ap¬ 
peared its a recent number of a 
popular American magazine may be 
discerned a moral not the less cogent 
for the hiunorous method of its 
prosentmenir: Man at pay-roll 

window? to worker ? ^'Sorryj but 
with the deductions for the snn- 
gbine fund* social security, with¬ 


holding tax* hospitalisation, saving 
honcis^ union dues, life insurance, 
and gift fund you owe us...$6,80- 
-^Readers^ Digest, December, 1950, 
p, 33. 

2. i-e,i the current Finance Act, 
annually passed by the Central 
Legislature. 
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servant's behalf. This obligation on the master is 
cannot well be evaded. What it entails will now be 
briefly explained. 

To make any person assessable to Income Tax his total 
receipts dur,ing twelve months, calculated from the ist April 
in one year to the 31st of March in the next year,^ must 
reach a figure which, according to the current Finance Act 
ipso facto brings him within the taxable limit. In such cir¬ 
cumstances, he himself must make to the proper income 
tax authority for the District concerned, what is called 
a 'Return' in a prescribed form, showing the extent and the 
source or sources of his income. Before, however, a tax 
will be demanded of him, he may show that, by virtue of 
definite provisions of the Income Tax Act itself, he may 
make certain deductions from the gross total he shows in 
his Return, the effect of which may either be to reduce his 
income so as to bring the nett figure below the taxable limit, 
or which, though it leave him amenable to taxation, enables 
him to enjoy a lower rate than would be the case could he 
not lawfully first make the prior deductions alluded to. 

In the case of a servant, whose income through salary or 
wages renders him primd facie liable to have his income-tax 
deducted at the source, i.e., by his master, there are only 
two deductions of which the master may take cognizance 
before he pays over to Revenue. These are the amount of 
the servant's contribution to any lawful Provident Fund, 
and any premium which the servant may have agreed to 
pay under a subsisting Policy of Life Insurance. 

^ The Income Tax (Amendment) Act (VII of 1939) provides 
Government with power to enact a number of Rifles for the 
purpose of giving effect to the provisions of the Statute itself. 
Such Rules are found m practice constantly to vary, and 
need to be carefuUy studied by those who have to work under 
thern. It were outside the scope of this treatise to deal in any 
detail with the effect of these Rules upon the carrying out 
of the duties imposed upon an employer in respect of the 
paying over of Income Tax collected by him on behalf of 
his several servants. Only in brief outline can the proce¬ 
dure be explained in the present context. 

An employer's own Return, unless fraudulently made, 

I. This is only truf^ for those their return during the succeedm*! 
who do not follow some other calea- anancial year, which begins and 
dar. Those whose accounting year ends as above* 
is different are called upon to make 
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nralt reveal the number of his serv'ants and the extent of 

their salaries or wages. ., . , - r 

If there be a Provident Fund within the meaning 01 the 
Provident Fund Act 1925, to which Ids servants or some 
of them are contributing, he must register the Scheme with 
the Income Tax authority. For it is open to that authority 
not to recognise the Scheme at ail. In prachce, howevCT, 
a Scheme will be duly recognised and so registered if it be 
such as conforms to the requirements of the above mentioned 

The employer should next acquaint tlie Income Tax 
authority with the nature of any Life Insurance Policies 
which any of his servants may have kept up, and desire to 
keep up. The master will include in this information the 
actual amount of premium payable in every instance. 

The Income Tax authorities will allow a servant to <mduct 
from his gross income, his contribution to a Provident Fund, 
and the Life Insurance premiums, when the total of such 
deductions does not exceed a certain figure.* Thus, if the 
servant is paying a number of premiums for substantial 
amounts, it may be that the Income Tax authority will only 
allow a certain amount of such, payment to rank for dediic- 
tion from the servant's gross income before assessing him 
on the nett income so arrived at. 

When once these questions have been settled with the 
Income Tax authorities concerned, the master will know at 
what rate he may deduct from salary or wages payable to 
his servants. It is for the same Income Tax authority to 
decide when the master should pay over the taxes so collect¬ 
ed. The direction may be to pay monthly, quarterly, or 
half yearly, as the case may be. Normally, an employer, 
unless for some special difficulty in connection with account¬ 
ing, is required to make the necessary bulk payments to 
Revenue monthly. 

So much, then, for the duties of the master. He is not, 
of course, in any way responsible for the personal returns of 
gross income w^hich each servant must make if the latter 
supposes himself to be within the assessable limit. By gross 
income, is meant money coming to him from every source: 
dius, not only salary, or wages, but any other earnings of a 
private character from land, or otlier immoveable property, 


1, Provident Fund Ekhemes arc 
dealt 'with below. See pp* 285 et seq. 
post. 


This the Income Tax 

authority will state on requisition. 
It is not constant. 
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shares, or interest on invested monies. WTien ma 
ing his return the servant must support his figures by certi¬ 
ficates showing what tax he has in fact already paid by 
deductions "at the source", as above explained. 

Deductions of Income Tax payable by employed persons 
are expressly authorized by sec. 7(2), cl. (g) of the Payment 
of Wages Act 1936. 

Provident Fund Dues, Any deduction from a servant's 
salary or wages made by the master for payment into a 
special fund known as a Provident Fund can only lawfully 
be made pursuant to some term of a subsisting contract of 
service between the parties. It therefore depends for its 
validity upon two matters of fact: (a) the existence of what 
is called a Provident Fund Scheme, pursuant to which the 
fund itself has been created, and (b) the servant’s consent 
to join in that scheme, involving, as that must necessarily 
do, a certain rate of contribution by him to it. Deductions 
from his salary, or wages, to meet his agreed contribution, 
as and when tibie same fall due, also depend upon his con¬ 
sent to have his dues to the fund adjusted in liiat manner. 
Of course, that consent may be a pre-condition to his join¬ 
ing the Scheme, since adjustment of dues by deduction from 
salary, or wages, may be incorporated in the Scheme itself, 
or by specific Rules framed to implement it. Thus, a ser¬ 
vant who has become a voluntary contributor under such 
a Scheme, ipso facto consents to his contribution being 
deducted from his salary or wages. So much for the right 
of the master to include in the category of permissible deduc¬ 
tions whatever a servant agrees to contribute to a Provident 
Fund, As, however, most Provident Fund Schemes in¬ 
volve contributions to the fund not only by the servant 
but also by the master, the topic as a whole must be in¬ 
cluded in the notion of remuneration, and the master's 
agreement, like that of the servant, to make a regular con¬ 
tribution to the funds from which the servant alone is to 
benefit, is thus to be regarded in contemplation of law, as 
part of the consideration which supports the contract of 
service between tliem. 

As late as 1925 an attempt was made by a Railway Com¬ 
pany in India to deduct from Provident Fund monies due 
to one of its servants a sum representing a fine, which it had 
chosen to impose upon the employee concerned,' who was 
one of its Station Masters: see Bengal North Western Rail¬ 
way Co., V. Sukhdeo Prasad, (1925) 87 I.C. 739, decided 
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fclf'^Ross J. in the High Court of Patna. Throughout the 
judgment, the Railway's contribution under the relative 
Provident Fund Scheme is referred to as a bonus. Unless 
the Rules of the scheme actually described it as such, the 
use of this word would, it is submitted, be erroneous. The 
fine allegedly imposed was Rs. 150/-• In the Court below 
it had been found as facts that the power reserved to ^the 
Company under its own rules to fine a servant was limited 
to instances where the servant had committed a breach of a 
rule, or of discipline, and that, in this particular instance, 
the servant had committed no such breach. That being so, 
the imposition of a fine was illegal. In the result, the High 
Court held the Station Master, Sukhdeo Prasad, to be entitl¬ 
ed to the whole of the monies standing to his credit on 
Provident Fund Account (including the Company's own 
contribution thereto), without any deduction, and decreed 
the suit accordingly. 


13 

PROVIDENT FOND SCHEMES 

The Provident Funds Act (XIX of 1925) ^ives in sec. 2 cl. 
(e), an entirely useless definition of a Provident Fund, as a 
jund in which subscriptions or deposits of any class ^ or 
classes of employees are received and held on their indivi¬ 
dual accounts, and includes any contributions^ and any in¬ 
terest or increment accruing on such subscriptions, deposits 
or contributions under the rules of the Fund. Such a defi¬ 
nition very nearly fits a.banking account, and rnany a fund 
for purposes actually improvident would be within it 1 
This particular Statute is, however, intended to apply 
principally to Provident Funds constituted by the Govern¬ 
ment, and including Railway Provident Funds; while the 
latter funds are, for all practical purposes, quite as much 
constituted by Government, since all but a small fraction 
of the railroads of the country are nowadays State-owned 
and all without exception are controlled in large measure 
by the Railway Board, which is in the nature of an over¬ 
riding permanent committee of management, created by a 
special Statute, i,e. the Railway Board Act (IV of 1905}. 

Iri Kirtyanand Singh V. Saileswar Sen, A.I.R. 1937 Pat. 
22, the evidence disclosed that Government required colleges, 
which were in receipt of Government aid, to maintain Pro- 
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vident Funds. The Court held such Funds to be 'consti¬ 
tuted' by Government within the meaning of tlie Act. In 
a case four years later, the High Court at Lahore in Ahmad 
Hussain Khan v. Bhagat Beli Ram, A.I.R. 1941 Lah. 168, 
the Patna case was distinguished on the facts. It appeared 
that the Punjab Advisory Board had started, on its own 
initiative, a Provident Fund for its employees. There 'was 
no evidence of any particular interest in the Fund having 
been displayed by Government, though the latter "might’ 
have approved the Rules. It was held that this was not 
a Fund constituted by Government. 

The aim of every Provident Fund Scheme, is to induce 
tlie servant to save something for the future out of his cur¬ 
rent income, so far as that income is derived from salary 
or wages. In its more comprehensive forms, such a Scheme 
often proves more attractive to a servant as a term of his 
service contract than an agreement to provide him with a 
Pension on his retirement. 

Municipal corporations are often found to possess a 
measure of protection in respect of legal proceedings against 
them, in the sense that it may be necessary for the claimant 
to give some amount of notice of his claim before he would 
be entitled to institute a suit; and he may also be obliged 
to hie his suit witixin a particular date of the accrual of the 
alleged cause of action. Such protection in the foregoing 
regard is for example provided by sec, 537 to 539 of the 
Calcutta Municipal Act {Bengal Act III of 1923). Provi¬ 
sions of this kind have, however, on the one hand to be 
strictly complied with and to be construed contra proferen¬ 
tem.'' It has been held by the Calcutta High Court, in 
Corporation of Calcutta v. Asoke Kumar De, 32 C.W.N. 
515, that the foregoing sections do not apply to a claim for 
monies payable on Provident Fund Account. The case is 
also of importance as showing that a party who holds a fund 
such as a Provident Fund under specific rules, is bound by 
those rules and cannot set up provisions of the Provident 
Funds Act (IX of 1897) so as to defeat an application 
under the Provident Fund's own Rules. In the particular in¬ 
stance the Corporation was bound by its own rules to pay 
to the "representatives, executors or administrators" of the 
subscriber, arid thus they were under the obligation of find¬ 
ing out who was the person to whom they could lawfully 
make payment and obtain a proper discharge. All that 

I. For the meaniag of these words see p. 258 



tihey did in the case alluded to was to pay to a person certi- 
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-fed" by an Honorary Magistrate as the uncle and guardian 
of the subscriber's son. The subscriber was of course one 
of their own servants. Thus this jjarticular decision is of 
importsuice to servants of municipal bodies and their 
de dents. 



The central feature of every Provident Fund Scheme, 
which it is essential for all those who are concerned with the 
working of it to remember, is that the institution of such a 
fund itself creates what the law calls a Trust, Consequently 
whoever holds the fund so created is a trustee, and those 
who are to derive benefit from it under tlie Rules are, in 
contemplation of law, beneficiaries within the meaning of 
the law of Trusts. It is a further consequence of this situa¬ 
tion, that the monies standing to the credit of such a fund 
in the accounts of the trustees thereof, can only be invested, 
if invested at all, in what is laid down as Trustee stock. 
The instrument of trust is the Scheme itself, read with any 
existing Rules thereunder. Bose J., in Anand Rao u. 
Viswanath Watji, A.I.R. 1944 Nag. 144, put the matter 
thus: “Where under the Rules of a Provident Fund the 
money contributed by the employees is vested in trustees 
the money ceases to belong to the employee. The title to it 
is in the Trustees. The employee thereafter is no more than 
a beneficiaiy. The einployee has no control over the fund 
so long as it is vested in the trustees. All that he has is a 
right to obtain sums of money which vary according as to 
whether certain contingencies happen or do not happen." 

The Scheme may go no further than provide for what are 
often styled “deposits" by the servant of , an agreed sum, 
at such time, or times, and to such extent in terms of money, 
as the Rules lay down. The depositor, and the trustee or 
trustees, of the funds, are bound by these Rules. What 
lawyers call the 'leg^ estate' in such a fund, vests in the 
trustees, and the 'equitable' estate in tliose who sure to benefit 
by it. In a simple Scheme of this character, the depositors 
are the only beneficiaries, unless by the scheme itself the 
depositor, by one of the conditions embodied in the Scheme, 
read with the Rules, expressly nominates one, or more,- 
other identifiable persons, as beiieficiaries. In that event, 
and assuming that the Scheme ^ves him no right to with¬ 
draw monies from the funds prior to his death or retire-- 
meat, any person so named by him thereby becomes a bene¬ 
ficiary and entitled to receive the money as and for himself. 
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whenever the depositor’s interest in the fund ceases, 
if the depositor makes no such declaration, his interest ip 
the fund remains solely his, and the monies standing to his 
credit, together with any interest which may have accrued 
thereon, is something which he can himself enjoy under 
whatever conditions and whatever circumstances the rela¬ 
tive Rules allow, and over which he has a complete power 
of disposal. 

It follows from this state of things, that if, under the 
Rules, he is required to appoint some person to receive any 
monies due to him from the fund at his death, and does 
not describe the person so nominated as a beneficiary, the 
person so nominated is what the law calls a “bare nominee” 
to whom the tnistees, if the nominee is properly identified, 
must pay over, but who, on receipt of such monies frorn the 
trustees, becomes himself a trustee for whoever is entitled 
to share in the subscriber's estate. If the subscribing servant 
shall have made a valid Will, a bare nominee to 
receive Provident Fund monies becomes responsible to hand 
them over to the deceased servant's executors. But the 
trustees are discharged of their obligation the moment they 
shall have obtained a receipt for monies so paid to a named 
and identified beneficiary, or to the nominee to receive the 
monies, as the case may be. 

It should be observed that in Provident Fund Schemes in 
which the fund is enriched by contributions made by the 
master, and the Scheme (with which is always incorporated 
the Rules) or the contract of service itself, does not provide 
for forfeiture of the master's contribution, the beneficiary, 
whoever he may be, becomes entitled to all monies standing 
to the credit of &e deceased servant on Provident Fund 
Account, together with such interest as may have been 
earned under the Scheme. Allusion is here made to a com¬ 
mon term in contracts of service, which either compels the 
servant to join in a Provident Fund Scheme, or expressly 
permits him to join such a scheme, and whereby the servant, 
if validly dismissed, will forfeit all contributions made by 
the master, and will thus only be entitled to whatever stands 
to his credit out of his own deposits, or contributions, toge¬ 
ther with such interest thereon as the Scheme provides for. 

Some Provident Fund Schemes permit the servant to 
bon'ow money in the form of advances made to him by the 
trustees. Others allow the servant to assign his rights, or 
to assign up to a specific portion of such rights. Most pro- 
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'"^•pe^-frarned schemes expressly forbid assignment, for the 
^obviously good reason that any such operation defeats the 
main object of the scheme itself, which is to promote a 
saving from the servant's present emoluments, which he and 
those dependant on him may look to enjoy at some future 
date. 

When a servant who has joined in any Provident Fund 
Scheme leaves his service, by a lawful termination thereof 
either by himself or by his' master, he is entitled to receive 
whatever may be standing to his credit on Provident Fund 
account, unless by the contract the master may properly 
withdraw his, (tlie master's), own contribution thereto. As 
already mentioned above, there can be no such forfeiture, 
save as arising from the teims of the contract, or of the 
Provident Fund Rules, which that contract attracts. 

It is open to an employer—subject to any stahitory inter¬ 
ference to the contrary—to frame his Provident Fund 
Scheme in any way he chooses, and, having done so, and 
one or more of his employees having joined it, the rights 
of the parties thereunder will henceforth be governed, partly 
by the law of contract, and partly by the law of trusts. 

It may, however, be that the employer is a local Authority 
within the meaning of the Local Authorities Loans Act (IX 
. of 1914), or an institution of a public character, or one of 
the employers listed in the Schedule to the Act,^ or some 
institution registered under the Societies* Registration Act 
{XXI of i860). The last-named Statute applies to associa¬ 
tions of people for charitable or cultural purposes. In the 
case of all public bodies and institutions of the kind enume¬ 
rated above, sec. 8 of the Provident Funds Act of 1925, 
creates a power to make the provisions of that Statute apply 
to any such bodies, or institutiens, with power also to 
increase the list of such institutions as were scheduled to 
the Act by Act I of 1930. 

The aforesaid powers are conferred by sec. 8 upon what 
is therein styled the “Appropriate Government”. And by 
sub-sec. 4, the expression “appropriate Government” 
means: — 


r. These are (as shown in the 
Schedule) some seven in niituber, 
namely^: the Pasteur Institute oi 
India, Kasauli ; the Calcutta Im- 
provemeiit Trust ; any Court of 
Wards : the Indian Central Cotton 
Committee : the Trustees of the 


European Flospital for Mental 
Ranchi ; the National 
Assoclatioa for supplying Female 
Medical Aid to the Women of 
India; and any college affiliated 
to any University established by 
Statu te. 
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yy (a) In relation to a cantonment authority, a ^ol 
' authority for a major port, and any institution which, or the 
objects of lohich, appear to the Central Government to fall 
within List I in the Seventh Schedule to the Government of 
India Act, ig 3 $, the Central Government and 

(b) in other cases, the Provincial Governments 

The effect of applying the provisions of this Act to any 
such local body or public institution as is referred to in sec, 8 
is to counteract in large measure the effect of nomination 
{vide secs. 4(1) and 5(1)), while sec. 6 deals with power 
to make deductions and controls the method. A perusal 
of the Statute shows considerable insistence upon the Rules 
under the scheme as binding upon the parties. 

It is often a nice question, in applying the phraseology of 
the Act as to the effect of nomination, to determine who 
should take the monies in particular cases. And where such 
difficulties occur, there is no bar to the Court appointing a 
Receiver, {Baramdeo Pandey v. F. Smith, 44 C,W,N. 
636; Soma Bai v, S. V. Chellam, A.I.R: 1939 Mad. 485; 
Rodriguez v. Hannay, A.I.R. 1942 Rangoon 64). In the 
last-named case it was held that it was the duty of 
the Accountant-General to pay tlie amount to the nominee, 
and not to the executor named in the Will. In evety case 
it is a matter of construction of the document by which the 
trusts, as between the trustees and the depositor, have been 
created, whether the declaration by which the latter apppinte 
a nominated person to receive the monies on the depositor's 
death, amounts to a Will. It is also a matter of construc¬ 
tion of such a document, read in the light of the Scheme's 
own rules, whether a purported cancellation by the deposi¬ 
tor of his original nomination and the substitution of 
another person is valid and binding on the trustees. Most 
Schemes lay down the class of persons who, apart from the 
depositor himself, are intended to benefit under it. In 
most instances there is a reference to the depositor’s 
“dependents”. It may thus arise that a person nominated 
to receive is not described as a dependent, and may in fact 
be someone quite independent of the depositor in the sense 
of not being even a merhber of his household. Thus may 
arise nice questions, which in many instances only a skilled 
lawyer can be expected properly to advise upon. An 
employer, who has created a Provident Fund Scheme and 
established a Fund, would do well on any such difficulty 

I, Now Local or State Government. 
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fusing to take legal opinion. It may even be desirable to 
get a Ruling from a competent Court by refusing to make 
any payment, unless and until the person claiming shall 
have obtained a decree against the trustees of the Fund. 

It should,be remembered that a servant who has merely 
indicated his desire to join an existing Provident Fund 
Scheme, and filled up the required application for member¬ 
ship, and has put down the name of someone whom he 
nominates as the person who should receive the money at 
his death, has not thereby acquired any right under the 
Scheme. Those rights depend upon his becoming a subs¬ 
criber to the fund: {Stimpson v. Bennett^ A.I.R. 1946 
Oudh. 73.) 
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PENSIONS 

A PENSION is a payment usually becoming due on retire¬ 
ment and thereafter made periodically, which the master, 
either voluntardy offers to pay, or agrees to pay, under 
specified conditions. Commonly., the pension becomes 
due under such an agreement after so-many years of 
faithful service, or on retirement from service on attaining 
a prescribed age‘ or by reason of incapacity for future 
service brought about by something occurring during ser¬ 
vice and not consequent upon any fault on the part of the 
servant. It is independent of anything payable to the 
servant as compensation for injuries sustained by liim in 
such circumstances as would entitle him to payment under 
the Workmen's Compensation Act {VIII of 1923). 

Agreements to ‘ 'pension off" servants in this manner are 
nowadays less common in India than they were. They are 
essentially matters of specific contract between the parties; 
and it is the terms of such a contract upon which a servant's 


I. It ia now settled'—since In rg 
Shursy, Savory v. Shursy, [igiS] i 
Ch, 263—that, as the law does not 
take cognia^ce of part of a day, a 
person attains a specified age in law 
OQ the day preceding th© conrespond* 
mg anniversary of his birthday. His 
bir^day'" is the day on which he 
was bom. Bat it is to be observed 

19 


that in common parlance, and by 
general tmge, every anniversary of 
that day is eqnally spoken of as the 
personas '^birthday^\ Many con¬ 
tracts have the pension clause or 
rule so phrased as to make the 
servant pensionable on (say) his 
^'sixtieth birthday," 
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right to pension must depend. There is thus no o 
generalization which could profitably be made on the sub¬ 
ject here, save to say that pensions to Government servants 
are regulated by what are styled Pension Rules, the nature 
and effect of which fonn part of the subject-matter of Vol. 
Ill of this treatise. 

In the absence of a contract between the employer and 
the employee embodying a covenant to pay a pension, the 
servant cannot as of right claim a pension for his past ser¬ 
vices. Nor can a pension granted as a matter of grace be 
claimed as of right. (See Amir Singh & anr. v. National 
Bank of India, Delhi, A.I.R. 1941 Lah. 87). 

In employments not of the foregoing public nature, agree¬ 
ments to provide pensions have, in large measure, been sup¬ 
planted by Provident Fund Schemes. But there are many 
contracts of service under which the employee is entitled to 
pension on retirement notwithstanding his membership of 
a Provident Fund Scheme. 

In some instances, a master is found to agree to pay a 
pension, not only to the servant, who has earned it by fulfil¬ 
ment of whatever be the conations which entitle him to 
receive it, but to a servant's widow, or some other depen¬ 
dent, or to one or more infant offspring of the deceased ser¬ 
vant. It is sometimes provided that such a pension, when 
due, may be commuted into a lump-sum pa3mfient. 

Not infrequently, payments of all such pensions are made 
gratuitously, and not in implementation of any contract 
which includes a term entitling the servant, or any of his 
relatives, to receive a pension. 

The right to receive a pension pursuant to a contract is 
enforceable at law; the payment of a pension offered 
gratuitously, and not pursuant to any a^eement by the 
master to pay a pension, is a mere ex gratia payment, and 
confers no vested fight in the servant or in the latter's heirs, 
and consequently is not enforceable. It is perhaps hardly 
necessary to point out that the right to pension ceases on the 
death of the pensioner, though any part of a pension earned, 
but, not paid, prior to the pensioner’s decease, may be re¬ 
covered by his heirs as part of his estate. 
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RELATIONS WITH OTHER PARTIES GENERALLY 

_ Liability to the Public. A contract of service almost 
inevitebly in the course of its performance will be found 
to bring either the master or the servant or both of them 
into relations with third parties which may have important 
consequences in law. One of such consequences has earlier 
b^n mentioned in the present volume, and in particular 
where the application of the maxim respondeat superior has 
come up for some discussion and illustration.* Thus we 
nave seen that the master may be sued for injury which a 
third party has sustained by reason of something done by 
the servant when the latter was acting by the authority of 
doing something within the apparent scope 
M his authority. The same topic fell to be considered under 
the doctrine of Common Employment* as applying in every 
case where it was not cut down by some statutory provi¬ 
sion, such as the Employers’ Liability Act 1938, or is to be 
considered as negatived by the reasoning of the House of 
Lords in Radcliffe’s case,® 

I. Vide Ch, H, pp. 64, <>4, 100, 3, /bid, pp. 93-113. 

lor and under FTcanbws Responsibi- 3. See Ch. II, op, 04, 04 et sea 
hty p. 297 post. ^ cr seq. 
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^ Ofiences against the Public. A master is liable where 
emplovment of his servant is of such a nature as of itself to 
create a public iiuisaBcc or where the nianiier of pursuirig 
an employment has that effect. He is equally liable even if 
he be unaware tliat the method adopted by his servant has 
that effect. Nor does he escape liability by showing mat 
the servant’s conduct was contrary to his orders. These 
principles apply as much to employers who are limited com¬ 
panies or associations otherwise incorporated or registered, 
as to private individuals and partnership concerns. The 
following English cases are authorities for the foregoing 

(1866) L.R. I Q.B. 702; R. w. Birming¬ 
ham & Gloucester Rly. Co., (1842) 3 Q.^ 223; B. v. C^eai 
North of England Rly* Co., (1B44) 3 S' 

United Kingdom Electric Telegraph Co., (1862) 3 F “ I* 73 ; 
Barnes v. Ackroyd, (1872) T.R. 7 Q*®- 474 * B. v. Medley, 

(1834) 6 C & P 292, , - , 

In India an entire chapter of the Penal Code, namely 
Chapter XIV, is devoted to a series of provisions compre¬ 
hending all offences considered as affecting public health, 
safety, convenience, decency and morals. Tins Chapter 
extends from sec. 268 to sec, 294A. The first of these sec¬ 
tions defines liability for a public nuis^ce as follows: — 

A person is guilty of a public nuisance who does any 
act or js guilty of an illegal omission which causes any com¬ 
mon injury, danger, or annoyance to the public or to the 
people in general who dwell or occupy property in the vici¬ 
nity, or which must necessarily cause injury, ohstrucUon, 
danger or annoyance to persons who may have occasion to 

use any public right, , ,, , 

A common nuisance is not excused on the ground tnat 
it causes some convenience or advantage. 

Sec. 290 of the Penal Code provides the penalty tor a first 
offence within sec. 268, namely a fine which may extend to 
Rs. 200/” while under sec. 29^ the continuance of a public 
nuisance or a repetition of it, after the receipt of the pres¬ 
cribed order not to repeat or continue it, is made punishable 
with simple imprisonment which may extend to six months 

or with fine or with both. „ . • i. 

The chapter creates a large number of offences which 
includes the sale and distribution of obscene books and 
objects, the singing of obscene songs, the doing of obscene 
acts in or near any public place; while the last section of this 
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namely sec, 294A, is a drastic provision aimed at 
lotteries and reads as follows: — 

Whoever keeps any office or place for the purpose of 
drawing any lottery not authorized by Government shall be 
punished with imprisonment of either description for a term 
which may extend to 6 months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum 
or to deliver any goods, or to do or forbear doing anything 
for the benefit of any person on any event or contingency 
relative or applicable to the drawing of any ticket, lot, 
number or figure in any ^uch lottery, shall he punished with 
fine which may extend to one thousand rupees. 

A study of this chapter of the Penal Code will reveal that 
in almost every case the individual personally committing 
the offence is primarily punishable. Should, however, the 
offence be committed by a servant acting within the scope 
and in the course of his employment his employer will be 
equally punishable. The principles governing a master's 
personal liability in this class of case properly belong to the 
law of Aj^ency and these, it is thought, have been sufficiently 
exposed in Chapter III of the present volume,^ 

It is common to find people, and especially those who 
pride themselves on leading an orderly life and who tempera¬ 
mentally are prone to avoid situations which might involve 
them in litigation, so entirely ignorant of the law of the land 
they live in, that they might'well suppose such ignorance 
to protect them where in fact they neither had the intention 
to break the law or the knowledge that they or their servants 
were in breach of any statutory enactment. But, for many 
centuries, it has been well settled that ignorance of the law 
affords no excuse. From the time of Lord Coke that doc¬ 
trine was formulated in the Latin maxim ignorantia juris 
haud excusat.^ The doctrine so expressed has led many 
lawyers, including some learned judges, to say of the indivi¬ 
dual citizen that he is "presumed" to know the law of the 
land. (See for example Bwrroie's v. Rhodes, 1899 i Q.B. 
816 per Kennedy J., at 829, and as echoed by Scrutton 
L.J., in Haseldine v. Hosken, 1933 i K.B. 822. But so far 
back as 1846 in Mariindale v. Falkner, (2 C.B. 706, 719) , 
Maule J. had used these words: "There is no presumption 
in this coimtry that every person knows the law: it will be 
contrary to common sense and reason if it were so." And 

r. Vide pp. 190-193 ante, 

2. 'IgnoraticB of the law is no exeme/ 
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that very learned judge went on to state the rule of the 
Conunon Law to be ''that ignorance of the law shall not 
excuse a man/or relieve him from the consequence of a 
crime or from liability upon a contract/' The view-point 
of Equity in relation thereto is well illustrated fay the judg¬ 
ment of Lord Westbuiy in Copper v. PhibH, L.R. 2 HX. 
149, 170. “In that maxim/' said be, “the word 'jus' is 
used in the sense of denoting general law, the particular law 
of the country. But when the word ‘jus' is used in the 
sense of denoting a private right, that maxim has no appli¬ 
cation. Private right of ownership is a matter of fact; it 
may be the result also of matter of law; but if parties con¬ 
tract under a mutual mistake and misapprehension as to 
their relative and respective rights, the result is that the 
agreement is liable to be set aside as having proceeded upon 
a common mistake/' 

It is submitted that there is no such presumption as has 
been sometimes suggested with reference to this matter/ 

Third-Party Insurance. The effecting of thiid-party 
insurance being now a matter of statutoty duty in India, 
certain recent decisions in England acquire a new interest 
and importance for owners of motor vehicles and their 
drivers/ In Taitersally, Drysdale, [1935] 2 K.B. r8i the 
importance to the public of third-party insurance was thus 
stated by lioddard J: “The Road Traffic Aci^ 1930, was 
aimed at the protection of the public, by providing that 
there should be a body of insurers behind every driver of 
a car/' 


I, Th6 editors of Halsbury's 
Laws of England, Hailsham Ed, 
Vol, X 1 II» 627, Art. 698 notice 
that the maxim alluded to has been 
sometimes treated as expressing an 
irrebuttabJe presumption that every 
person who is subject to the law is 
acquainted with it. But, they con¬ 
tinue: “The true view is that 

ignoraLnce of the law is, as a rule, 
no excuse." In Note (n) to that 
Article they include the case of 
Marlindak v. Falhner {supra) in a 
list of cases dealing %vith this so- 
called presumption, but the actual 
words of Maule J. are not expressly 
cited or referred to. The present 
Lord Wright when addressing the 
Student’s Union of the London 
School of Economics in 1938 observ¬ 
ed: “Xt has been said by people 


who should know better, even by 
Judges, that everyone is presumed to 
know the law. This led to tlie ironi¬ 
cal dehnition by Bentbam of lawyers 
as '’The only persons in whom ignor¬ 
ance of the law is excused But m 
truth there is in general no such 
legal presumption/’ (Lord Wight, 
Legal Essays and Addresses, Cam¬ 
bridge University Press, 1939 
p. 187). The maxim appBes to 
everyone who is amenable to the 
laws of the land and so would in¬ 
clude foreigners who happen either 
permanently or temporarily to be 
within the realm of England, 
Wales, Scotland or Northern Ireland. 
The position in India would surely 
be no di^erent 

2. Motor Vekichs Act (EX of 
1908 as amended to 1947)* 
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far the rights not only of car-owners but of their 
servants may be involved where a vehicle is not sufficiently 
covered against third-party risks is well illustrated by the 
case of Gregory v. Ford & ors., [1951] i All E.R. 121. 
The action was for damages for personal injuries to the 
Plaintiff and was brought against two people of the name 
of Ford and their driver, the allegation being that the acci¬ 
dent was the result of the driver’s negligence. The claim 
succeeded and substantial damages were awarded. The 
first and second Defendants regarded themselves as cover¬ 
ed by an insurance policy they had taken out against third- 
party risks. But it was held that this particular policy 
availed them no tiling, since one of the conditions was that' 
the lorry which was involved in the accident should not 
be used for carrying goods for reward. It was, unhappily 
for ffiem, being so used at the time of the accident, and 
therefore the vehicle was not covered b;^ the policy. As 
the damages were awarded against the driver as the actual 
tortfeasor, he claimed to be indemnified by his employers. 
The ground of his claim was twofold: first that there was 
an implied term in such a contract of service that the ser¬ 
vant should not be required to do an unlawful act/and 
thus that they would not require him to drive a vehicle 
not properly covered agsdnst tmrd-party risks in accordance 
with sec. 35(1) of the Road Traffic Act, 1930* non- 
compliance with which section exposed the driver to pro¬ 
secution; secondly, that the section cast a duty on the 
employer in relation to his servant to insure against third- 
party risks any vehicle driven by the servant. In the last- 
named contention the driver failed, but in his first conten¬ 
tion as to the implied term he succeeded, and consequently 
he was held entitled to recover against his employers the 
amount of the damages and costs which he was obliged to 
pay to the Plaintiff. It was lastly held by the judge that 
the employers* claim to be indemnified by the driver failed, 
since although he had been negligent the reason that 
damages were cast upon them was not due to that negli¬ 
gence but to their own breach of duty under the Statute. 

As illustrating how such a policy might have proved 
illusory in particular circumstances, mention may be made 
of Bryan v. Farrow, [1950] 1 All E.R. 294. The material 
facts were that on the date when the lorry-owner became 
responsible for an accident in which his vehicle was in¬ 
volved, he himself was not able to drive it. As he had 



THE LAW OF MASTER AFID SERVANT 

contracted to carry goods on that day for a customer, he 
consented to let his lorry be driven by some driver of the 
customer's choice, offering to reimburse the customer for 
whatever the latter paid for the driver for the above pur¬ 
pose. The relative cover-note, under the caption “Person 
or persons allowed to drive" specified “the abovenamed 
proposer or his paid driver." Fortunately for the lorry 
owner, the coui't construed the worc^ 'his paid driver' as 
wide enough to include a driver not necessarily in the pro¬ 
poser's general employment, so long as the proposer in fact 
paid for the man's services. It was accordingly held that 
the owner of tlie lony was in possession of a valid policy 
of insurance against third-party risks and thus was not in 
breach of his statutory duty in that behalf. In the course 
of his judgment, Byrne J. made mention of the case of 
Blows V. Chapman, [1947] 2 All E.R. 576, and in parti¬ 
cular to an observation of Singleton J. in that case, to tlie 
effect that it was not the duty of a driver to ask his employer 
each day; “Is this vehicle insured?" 

The relative Indian Law is to be sought in Chapter VIII 
of Motor Vehicles Act (IX of 1908 as amended to 1947) 
which includes secs. 93-111. The last-named section con¬ 
veys to the Central Government power to make Rules for 
carrying into effect the provisions of this chapter. The 
provisions making it obligatory to insure in respect of third- 
party risks are lately modelled on the corresponding 
English law to which reference has been made above. 
Vehicles owned by certain authorities are in general 
exempted from the obligation “imposed by Section 94(1). 
These are the Central and ail Local Governments; the 
Government of such French and Portugese settlements as 
are bounded by India; local authorities specially exempted 
by order of the Central or Local Government; and local 
authorities of any acceding State wherein, though policies 
of msurance are by law required to be taken out in relation 
to the use of motor _ vehicles, have nevertheless been 
exempted from the obligation of such provisions, 

The governing povisions of the Statute are set forth in . 
sub-sec. I of sec. 94> These read as follows: —- 

g4.(i) No person shall use except as a passenger or 
Nects$iiy for {n- Of allow any other person to use a 

^ motor vehicle in a public place, unless 

thtrd-par^ r^shs. relation to the use 
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§p^he vehicle by that person or that other person, as the 
case may be, a policy of insurance complying with the 
requirements of this Chapter, 

Explanation,—A person driving a motor vehicle merely 
as a paid employee, while there is in force in relation to the 
use of the vehicle no such policy as is required by this sub¬ 
section, shall not be deemed to act in contravention of the 
sub-section unless he knows or has reason to believe that 
there is no such policy in force. 

It is beyond the scope of this treatise to deal further with 
this topic, as germane to the prevailing law of Master and 
Servant in India. Accordingly for all further matters 
touching the insurance of motor vehicles against third 
party-risks the reader is referred to the Statute itself. 


2 

VrCARlOUS RESPONSIBILITY 

Wherever a stranger to a Contract of Service seeks to make 
a master responsible for an act of the latter's servant, the 
onus is on the Plaintiff to establish the necessary facts to 
bring the master within the mischief of the maxim qtd facit 
per alium facit per se. Until he has established facts thus 
attracting the law of Agency, the first-mentioned maxim 
has no application, and his attempt to make the master liable 
must fail. But his failure to succeed against the master in 
no way precludes his right of action against the servant as 
the personal wrong-doer. It is common practice to make 
the alleged priiicipm and the alleged agent (i.e., the master 
and the servant in the context alluded to) joint defendants. 
To do so, however, may involve the Plaintiff in paying the 
costs of one of the Defendants should he fail to bring the 
tiabhity home to both of them. 

In Tort. It is well settled that in his dealings with third 
parties and with the public generally a duty is cast upon a 
master to employ reasonably competent persons. In Bar- 
ionshili Coal Co. v, Reid, {1858) 3 Macq. 266, Lord Cran- 
worth's speech contained an exposition of the jurisprudential 
background of the principles hereinbefore stated.^ Wliat he 
said was as follows: — 


T. Foe a fullor summaty see English cS* Empire Digest Vol, 34, p. 126. 
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"Where servants are engaged in different departments' 
of duty, an injury committed by one servant upon the other 
hy carelessness or negligence will render the master liable in 
the same manner as it the injured servant were a stranger. 
There may be a nicety and dif&cul^ sometimes ki deciding 
whether common employment exists, but in general, by 
keeping in view what the servant must have ioiown or ex¬ 
pected to have been involved in the service which he under¬ 
takes, that difficulty may be got over, 

"For complaints by the public, the master is responsible. 
Thus, if a servant drives his master’s carriage over a by¬ 
stander; or if a gamekeeper, employed to kill game, fires at 
a hare so ^ to shoot a bystander; or if a workman, employ¬ 
ed in a building, negligently drops a stone from the scaffold, 
and so hurts a bystander; in all these cases the bystander 
is entitled to claim reparation from the master, because the 
raster is bound to guarantee the public against all damage 
arising from the wrongful or carele^ acts of himself or of 
his servants. 

"Where an injury is occasioned to anyone by the negli¬ 
gence of another, if the person injured seeks to charge with 
its consequences any person other than him who actually 
caused the damage, it lies on the person injured to show 
that the circumstances were such as to make some other 
person responsible. In general, it is sufficient for this pur¬ 
pose to show that the person whose neglect caused his injury 
was at the tirrie when it was occasioned acting not on his 
own account, but in the course of his empIo3nnent as a ser¬ 
vant in the business of a master. ... In such a case the 
maxim respondeat superior prevails and the master is 
responsible." , 

In Parkinson v. Liverpool Corporation, [195b] i All 
E.R. 367 C.A. a driver and his employers the Defendant 
Corporation were held not liable to a passenger in one of 
the Defendant’s buses who, walking along the inside of the 
vehicle with the idea of alighting from it but whilst it was 
still in motion was thrown on to the floor by the sudden 
application of the brakes. It was established that the 
driver brought the bus to a sudden standstill so as to avoid 
running over a dog. Similarly in Kayser v. London 
Passenger Transport Board, [1950] i All E.R. 231 the 
driver and the Defendant who employed him were held not 
responsible for personal injuries to a pedestrian — a girl of 
fifteen—who was knocked down while on the road not at 
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recognised crossing place and who ran first in one direc¬ 
tion and then in the other. It was found as facts that the 
driver of the omnibus was proceeding at a reasonable pace 
and on his proper side of the road but that in spite of apply¬ 
ing his brakes he could not avoid the accident for which, the 
girl herself was held responsible. 

Some of the best illustrations are to be found in cases 
arising under the Carriers Act in England. From very 
early times carriers of passengers by road, who in most cases 
had to perform their contract through the instrumentality of 
their servants, were held liable for injury done to their pas¬ 
sengers by reason of carelessness or negligence on the part 
of those servants. Naturally, railways, as the successors 
of those who earlier had been carriers of passengers for re¬ 
ward by road, were held to be no less liable. It is now 
settled law in England, as in India, that railways will be 
liable on similar principles to anyone lawfully upon their 
premises, whether such persons arc there, as passengers or 
as those who expressly or by necessary implication are there 
as invitees or with the permission of such railway servants as 
ha,ve authority^ to give it. How far the Mabilines tlms des¬ 
cribed extend in contemplation of the relative law may be 
illustrated by a few of the classical English decisions. For 
example, there is no liability to a mere trespasser. For the 
rule is that a man trespasses at his own risk: See Great 
Northern Rly. Co. v. Harrison, (1854) 10 Ex. 376; Lygo 
V. Newbold, (1854) 9 Ex. ^02‘, Murley Bros, v.'Grove, 
(18^) 46 J.P. 3^; cited with approval by the Privy Coun¬ 
cil in Grand Trunk Rly. of Canada v. Barnett, [1911] A.C. 
361, a case to which we make a further reference below. 

It has been already stated earlier’^ that one who volun¬ 
tarily assists a servant in the performance of the latter's 
duties may temporarily rank as a servant, so that, if injured 
by the negligence of die servant whom he is helping, the 
master may avail himself of the doctrine of Common Em-, 
ployment. The decisions in Degg v. Midland Ry. Co., i H. 
& N 773 and Potter v. Faulkner, (1861) 1 B & S 800 are 
furtlier exmaples of the application of the before-mentioned 
doctrine. On the other hand, we have the case of Wright 
V. London & North Western Ry. Co., (1876) i Q.B.D. 252 
where the Plaintiff, who had gone on to the Defendant's 
station to receive a heifer W'ith the consent of the Station 
Master voluntarily assisted in shunting the horse-box which 

1. Vide Ch. II, p. 100, 



T.HE LAW OF MASTER AND SERVANT 

‘'^^contained the animal, was, wliile so assisting, injured by 
the negligence of the Defendant's servants. The Court held 
the Company liable, on the ground that the Plaintiff v/as 
neither a mere licensee nor a volunteer, but one who was 
on the premises by invitation and acted for the common 
purpose of both parties; that therefore a duty devolved 
on the Company to take reasonable care that he was not 
injured while on its premises, and the Compaiiy was not 
relieved from that duty merely because the Plaintiff when 
injured was assisting the Company's servants. 

Invitees and Licencees. The question whether the Plain¬ 
tiff in the Grand Trunk Rly, of Canada’s case {supra) could 
fasten on the Company any liability for injury sustained by 
him was held to depend upon the position he occupied 
vis-a-vis the Company he sued. There was no contract 
between him and the Company, and he was therefore oblig¬ 
ed to establish that the Company owed him some such duty 
as has been described above. It was found as a fact against 
hun that he was a mere trespasser on the Railway’s pre¬ 
mises. He was there purely for reasons of his own. He 
was neither a passenger, nor in any sense an invitee, nor 
even a Hcencee, as is one, for instance, who comes per- 
missively upon Railway premises bona fide to see a 
passenger off , or to meet such a passenger on the latter’s 
arrival. Consequently the claim failed. 

One of the most interesting of the early cases is Cox v. 
Midland Counties Ry. Co.. (1849) 3 Ex. 268. The Plain¬ 
tiff was a surgeon, who was himself not injured, but who, 
on the invitation of a Station Master, had come upon Rail¬ 
way premises to attend to a passenger w'ho had been injumd 
by a moving truck. The surgeon considered an operation 
necessaty, and proceeded to amputate the man’s leg. On 
the Railway repudiating any liability for his fees, the suty 
geon brought an action against the Company to enforce his 
claim. Parke B. delivered what thenceforward has been 
regarded as a classical judgment, the more important pas¬ 
sages, as reported, being as follows; — 

‘Tt is not easy to decide whether unforeseen accidents 
would occur more frequendy in the catyiage of passengem 
by locomotive power on railroads, or in carrying the like 
number by coach on ordinary roads. ^ Certainly there is 



Is Baron Parke was old enough 
to recollect the beginDing of rail¬ 
way transport in England—in other 


words, in the world, lie would re¬ 
member the hearty laughter which 
greeted Stephenson's statement in 


VICARIOUS RESPONSIBILITY 



VICARIOUS RESPONSIBILITY 30I 

such difference as to make the duties of an engine driver 
and a coachman different as to the power of making such 
contracts as that in question, nor the duties of porters, 
clerks, or other servants connected with the conveying 
department. Could it be maintained that a coachman from 
whose carriage a passenger had fallen and had broken his 
arm, or by which another person had been run over, or a 
horse-keeper who happened to be near, or tiae book-keeper, 
could bind his master by a conhact with a surgeon to cure 
the injured person, and oblige his master to pay the bill? 
We are of opinion that he could not. Though it might be a 
benefit to the master to have the damage diminished by a 
speedy cure, if he was really liable for that damage, it would 
be a prejudice to him to be bound to pay if he was not; and 
is the servant to decide whether his master is liable or not— 
a man whom he has not appointed with any view to the 
exercise of such a discretion? We think the servant has 
clearlj no such power. 

This decision well illustrates a further fact which may 
escape the ordinary reader's notice; for many people seem 
to suppose that injury by a servant is of itself enough to 
make the master responsible. This of course is far from 
being the case. Many accidents occur for which the in¬ 
jured person is himself really responsible, though someone 
else, such as somebody's servant, may have unwittingly 
borne a part. In every such instance ffie principle, where 
the injured person has himself taken a foolish risk, is that 
enshrined in the maxim quoted earlier in this volume 
volenti non fit injuria. It may be that both the persons 
involved in the accident are equally at fault, when another 
principle expressed in yet another Latin maxim applies: 
in pari delicto potior est conditio defendantis.^ And, lastly, 
it should be borne in mind that where tlie conduct of the 
injured person has at any rate been negligent and thus has 


the Commoss that railway engines 
would ultimately pull a train at 
twenty miles an hour. He may well 
have heard the opimon of tlie Duke 
of Wellington who '"saw no reason 
to suppose that these machine^t 
would ever force themselves into 
general use.'" 

I. A servant who, in an emer¬ 
gency, acts as he does with the bona 
fide intention of protecting hia 
master's interests becomes, in coo¬ 


l^mj^lation of law, what lawyers 
call 'an agent of necessity'. In &uch 
a case he is both protected and 
guided by what is laid down in sec. 
iSg read with sec. 214 of the Cow- 
tract Act, He should however, try 
to gain touch with his master and 
obtain insti ucticms, if possible, be¬ 
fore he acts. 

2, 'Where both parties are 
equally at fault tlie po.sition of the 
defendant is the stronger.' 
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'Contributed to the accident the foregoing principles are ave 
able as a defence to a master who, but for their application, 
would have been liable for the negligence of the servant.' 

The foregoing decisions were carefully considered by a 
Divisional Court in England in a modern case: Houghton 
V. Piikington, [1912] 3 K.B. 308. The action was brought 
by a lady in tlie following circumstances. The Defendant 
was the proprietor of a milk business. One Heaps was his 
servant, who, on the day in question, was driving the Defen¬ 
dant's cart for the purpose of delivering milk to the latter's 
customers. It happened that a boy was with him in the 
cart who managed to fall out of it and lay unconscious on 
the road. Heaps descended and wa,s attending to the lad 
when the Plaintiff came up to him and said, “Shall ! help 
you to take the boy home?” Heaps was said to have 
replied, “You can, if you will get in.' The Plaintiff there¬ 
upon got into the cart; but, before she was settled in a safe 
position. Heaps negligently started the horse, causing the 
Plaintiff to fall backwards onto the road whereby she sus¬ 
tained the injuries complained of. The Court held that the 
lady could not recover against Heaps's employer, holding 
the case covered by Cox v. Midland Counties Rly. Co., 
{supra) which showed that tlie existence of an emergency 
did not confer upon the driver Heaps any authority to invite 
the Plaintiff into the cart and so to impose any duty on the 
Defendant towards hex. 

In Walker v. Crabbe, (1916) 33 T.L.R. rig the Defendant 
had a sale of his horses on his own premises and employed 
an auctioneer to conduct it. The Plaintiff attended tlie sale 
and was injured by one of the horses kicking him when 
being led up and down on show under the direction of the 
auctioneer. In an action against the Defendant he sought 
to make the latter answera.ble to him in damages as the 
employer of the auctioneer. In that he failed, it being hdd 
that the auctioneer was not the Defendant's servant but 
an independent contractor. The County Court Judge 


I, Se© Reynolds v, TUHng, 
(1903) T,L.K. 539, affirmed by 
the Court of Appeal: no TX.K. 57, 
It is part, however, of the law relat¬ 
ing to negligence that if die person 
involved in the accident had an 
opportunity of avoiding the conse¬ 
quences of the other party's negli¬ 
gence, to the extent of preventing 


the accident occmring, and did not 
avail himself of that opporttmity, 
he will be held accountable for the 
result. In such a case, if it is the 
servant who has thus failed in avoid¬ 
ing the acddeat, the master wiW be 
held liable: Springett v. 

(1865) 4 f & F 472. 
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■(^^sniissed the action and his decision was upheld by the 
^Divisional Court. 

Attempts were made in the past by many a master to 
escape from his Common Law liability by asserting, often 
enough with truth, that the injury caused to the complaining 
party was brought about by something which the master 
had forbidden the servant to do in the way he did it. This 
has failed where what was done was within the scope of the 
servant's authority, notwithstanding that .the manner of 
doing it was forbidden: Limpus v. London General Omni- 
bm Co., (1862) I H & C 526. If the prohibition extends 
beyond the manner of doing something so as to make what 
the servant does outside scope of his authority, the 
master will escape liability: Stevens v. Woodward (1881) 
6 Q.B.D. 318; but where what a servant has done wa.s 
tacitly permitted by responsible persons, though contrary 
to rule, the master remains liable: Harris v. Perry & Co., 
[1903] 3 K.B. 219 C.A. 

Another useful case was recently decided in England: 
Hyett V. Great Western Rly Co,, [1947] 2 AIl.E.R, 264. It 
is common in England for commercial undertakings, mostly 
those engaged in large-scale industry, to have private 
wagons built for them, and which are moved under special 
contracts with the owners of one or more railway systems. 
During the late war, wagons whether privately owned or 
railway owned, were pooled, but private owners could 
nevertheless, under proper controls, make use of them. At 
the material time Hyett, the Plaintiff, was employed by a 
firm of repairers of privately-owned railway wagons, In 
coimection with this work he had been issued with a pass 
which enabled him to enter upon railway premises to carry 
out his duties. While engaged at a siding on the Defendant's 
railway in repairing a privately-owned wagon, he and a 
companion of his saw smoke i^uing from one of the rail¬ 
way's own wagons on the same siding. They naturally 
went to investigate. They found the floor of the wagon 
which was emitting the smoke to be ablaze: the flames com¬ 
ing from paraffin oU leaking from a number of drums still 
m the vyagon. While his companion went to get assistance, 
me Plaintiff tried to get some of the drums out of the wagon. 
One of these exploded and injured him. It appeared in 
evidence that several of the Defendant's servants had known 
of the leakage in this wagon and had allowed it to remain 
for several days in that condition>on the siding. It was 
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Held tliat tlie Plaintiff, being there on business in which botn 
he and the Defendants had an interest, was an invitee, and 
it was the duty of the Defendants to take reasonable steps 
to see that the prenrises on which he had to work were 
reasonably safe. This they had failed to do. Moreover, 
the act of the Plaintiff was not a. novus actus interveniens^ 
breaking the chain of causation, but was the kind of act 
which the Defendants might reasonably have anticipated as 
likely to follow from their act of negligence in leaving the 
leaking paraffin at the siding. - The Court applied Haynes 
V. Harwood, [1934] 2 K.B. 246 and Steel v. Glasgow Iron 
& Steel Co., Ltd., (1944) S.C. 237. The first of these two 
ca.ses concerned injury to a police constable on duty who 
was hurt in trying to stop bolting horses attached to a van 
which had been negligently left unattended by the Defen¬ 
dant’s servants. Though what the constable did obviously 
exposed him to grave risk, it was none the less in perform¬ 
ance of his duty, and the maxim volenti non fit mjuria. did 
not apply to prevent the Plaintiff recovering.* In SteeVs 
case the Plaintiff was fatally injured while on duty as a rail¬ 
way guard. He was in fact endeavouring to prevent a 
collision brought about by the negligence of an engine 
driver in the service of a colliery owner. It was held ffiat 
he was doing no more than his duty, and had not assumed 
an unreasonable risk, but at the worst, had been guilty only 
of an error of judgment committed in the last phase of a 
situation of emergency; that in the circumstances his 
attempt to save his employer’s property—namely certain 
railway wagons—had been justifiable, and was a natural 
and probable consequence of the negligence of the Defen¬ 
dant’s servant. The latter’s employer was accordingly cast 
in damages to the dependents of the deceased guard. 

Another example of the'extent of a master’s liability 
towards a stranger to a contract of service is Conway v. 
George Wimpey & Co., Lid., [1951] i All E.R. 363 C.A. 

The servant in that case was a lorry driver then employed by 


r. "Ab iatenrening new act" 
one which brcalts the chain of causa¬ 
tion. When such an act has that 
effect the accident is deemed to have 
been caused by the intervatimg 
factor, 

2* See Neil u. Harland (S' Wol^ 
Ltd,, 82 LJ*L. Kap* 5x5 for a deci¬ 
sion on the above maxim* It was 
there held by the Court of Appeal 


that while the Plaintiff voluntarily 
accepted the risk inherent m the 
work ho was instructed to dOi it 
was not shown that his acceptance 
of that risk w^as solely as his 
own and not as that of his em¬ 
ployers. In such a case the maxim 
did not apply. See also Bow&ier v. 
Bowley Eegis Corpn,, [19x4] i K*B* 
47 ^^ 
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Defendant Company. There was displayed inside the 
lorry a notice stating that the driver had strict orders to 
carry no passengers other than the Company's einployees, 
and then only during the course of or in connection with 
their employment, and that any other person travelling on 
the vehicle did so at his own nsk. Actually the lorry was 
designed not for tlie carriage of persons but of materials; 
and access to it could only be obtained by scrambling over 
the back or one of the sides. It was in evidence, however, 
that the foregoing rules were from time to time disobeyed. 
It had been decided in a recent case by the Court of Appeal 
that a mere trespasser into a vehicle was not one to whom 
its driver owed any duty: Twine v. Bean's Express Ltd., 
(1946) 175 T.L.R. 131. It was held that the Plaintiff in that 
case knew that he had no right to make any use of the 
vehicle and thus was not only a trespasser de facto but he 
never imagined he was anything else. Thus there being no 
duty to the trespasser to take care of him the Plaintiff Twine 
failed to recover. In Conway's case the judge of first in¬ 
stance found as facts that the Plaintiff did not know that he 
had no right to obtain a lift on the lorry; that the Defen¬ 
dants’ driver in general did not knowingly carry men who 
were not the' Defendants’ servants; thirdly, that this 
particular driver did not know that the Plaintiff was not 
one of the Defendants’ employees; and, finally, that it, was 
neither established nor suggested that the Defendants knew 
what men, other than those in their employment, were using 
the Company’s lorries in this way. 

It was held that in the absence of proof tliat the Defen¬ 
dants knew or must have known that persons other than 
Iheir own employees were carried on the lorries and tolerated 
it, the Plaintiff, at the time of the accident to him, was a 
trespasser and the Defendants were imder no duty to take 
care of him: Asquith L,J., adding that the taking of men 
other than the Defendants' employees was not merely a 
wrongful mode of performing an act of the class which the 
driver was employed to perform, but was the performance 
of an act of a class which he was not employed to perform 
at all. Thus the Plaintiff failed. 

Firms of Chartered or Registered Accountants in India 
are principally employed as auditors of Joint Stock Com¬ 
panies, mercantile and trade firms, and public charities. 
They can but perform the tasks they undertake by the 
agency of their serv'ants. That negligence on the part of 
.20 
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Servants so employed may make the master liable 
damages may conveniently be illusfrated “I 

Candler v. Crane Christmas & Co., [i 95 ^J ^ 

C.A. There a clerk was employed by the Defendants, a 
firm of accountants and auditors. He was, in_ the ordinal^ 
course of his work, charged with the preparation of certain 
accounts well knowing that these were wanted for the pui- 
nose of inducing the Plaintiff to invest money in the Com¬ 
pany whose accounts he was at work upon. It was found 
L fact that he prepared these not fraudulentiy, but so 
carelessly as to present a seriously inaccurate picture of the 
Company's fina^ial position. The firm s certificate m 
usual form was typed at the foot of the balance sheet but 
was never signed. The Managing Director of the Company, 
however, chose himself to certify the 
On the strength of these accounts so certified the Plaintiff 
invested £2,000. Shortly afterwards the Company werff 
into liquidation. There were no assets. The Plaintiff 
then sued the Defendants for damages as for negligence m 

tho preparation of the accounts. ^ ^ r a i 

ItwL held by the majority of the Court of Appeal 

(Denning L.J. dissenting) that in the 

teal or fiduciary relationship betw'een the 

firm who were the auditors, the latter owed no c^ty to him 

to exercise care in preparing the accounts, and therefore 

that the action as against them w.^ not mmntainable, 

secondly, that as the investment by the 

made before the relationship between him as a ^lareholder 

in the Company and the Defendants as the Company s 

auditors had become operative, no dar^ge flowed from the 

breach of any duty owed to the Plaintiff as a shareholder. 

The liability of auditors in the preparation of accounts 
will be found carefully discussed m the now clas^cal case 
reported as In re: City EqmtaUe Fire 
riQ2Sl I cb, 407, in which a strong Court of Appeal upheld 
the careful judgment of Romer J., The case arose under 
the Companies Acts the proceedings being for misfeasance 
against the Board of Directors as also against the auditors, 
and involved a constiTie of pne of the Compaity s Articles 
which was relied upon as relieving the auditors from such a 
Sbi% ts was the ground of the liquidator's action. 

Romer J. exonerated the auditors holdmg *at there was 
in their 4se no "wilful neglect or default _ within the mean¬ 
ing of the relative law. The Official Receiver appealed, but 
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iKbmer J.’s interpretation of the phrase and its application 
to the facts was upheld. 

The liability of auditors was the subject of extensive 
debate in what has come to be referred to generally as the 
Kylsant case (i?. 0, Kyhant {Lord), [1933] i K.B. 442; 
23 Cr. App. Rep, 83.) In that ease both the, accounts and 
the prospectus for the issue of debenture stock issued by the 
Company of which Lord Kylsant was chairman and one 
Moriaiid was the auditor, were said to be false in'material 
particulars. In charging the jury Wright J. (as he then 
was) directed them as to the prospectus that it must be 
read as a whole; and that a written statement might be false 
within the meaning of Larceny Act 1861 c. 96 sec, 84 
not only because ot what it stated, but also because of what 
it concealed, or omitted or implied. On appeal this was 
held a correct statement of the effect of the section, and that 
the Appellant was rightly convicted of an offence under it. 
As to the balance sheet and profit and loss account, the case 
for the Prosecution was fiiat these accounts which the 
auditor had certified in the usual way concealed the true 
posifion of the Company in that what was described as 
profits were in fact not profits but money brought in from 
reserves. The judge warned the jury that though an 
auditor might be within the mischief of a civil action in res¬ 
pect of a breach of duty to the shareholders, the same facts 
against him would not necessarily make him liable to crimi¬ 
nal proceedings where the charge in the indictment was such 
as could only be established if deliberate fraud were know¬ 
ingly aided. The jury unanimously found the auditor in 
this case 'not guilty*. 

Earlier in the present volume mention was made of that 
form of tort which goes by the name of 'defamation'.* Just 
as there pointed out, a master might lay himself open to an 
action for damages at the suit of his. servant for defaming 
him, so may a master be held liable at the suit of a third 
party where his servant has been guilty of defaming the 
latter, if the circumstances be such as, already fully des¬ 
cribed, make a master responsible for the wrong-doing of 
his servant. An interesting illustration of the principles in¬ 
volved arose many years ago in India {South Indian Rail- 
xvay Co. S- Anr, v. Ramakrishna, I.L.R. 13 Mad. 34) where 
an attempt was made to make a railway company answ'er- 
able for words spoken by one of its guards allegedly' 

I. Vide Ch, IT, pp. 129 et seq. 
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amounting to slander of a railway customer. On th ^ _ 
date the guard was on duty, and in the coiirse of that duty 
was calling upon a number of passengers including the Plain¬ 
tiff to produce their tickets. This the Plaintiff seems^to have 
resented, whereupon the guard said as a reason for deinand- 
ing the production of thi Plaintiff’s ticket ‘T suspect you 
are travelling with a wrong ticket.” This having been said 
in the hearing of otlier passengers amounted, m the PJaim- 
tiff’s contention, to slander, and he claimed dainages o^ 
against the guard and the latter’s emii oyers the South 
Indian Railway Company. ^ Bench of 

two judges including Collins C.J. held ^at there was no 
cause of action. Wilkinson J. doubted whether the voicing 
of a mere suspicion was actionable under such ciicuin- 
stances. Anyhow he took the view that the maxim de 

minimis non curat lex^ applied. t t -d 

In Matilal Raha v. Indranath Banerpe, l.L.R. 3 ^ t-ai. 
007 one Atindra Natli Banerjee worked id the Calcutta 
office of the Defendant—the latter being one of the partners 
in a firm carrying on business in the firm name of Banerjee 
Santan. Atindra had the duty of framing aiw letter requir¬ 
ed to be sent out in EngUsh. One letter so framed hy him 
as a matter of duty, and strictly in connection with the 
firm’s business, was said to have constituted a libel, and 
the suit, originally brought against him and one of me 
partners, went on against the latter only, by reasoil of 
Atindr»>’s death before the case came up for disposal. 1 he 
suit failed on a number of grounds, principal among which 
was a finding that the occasion was privileged. 

A master is liable for dishonesty on the part of his servant 
as against third parties, but only under those circumstances 
which by the general law make a master so responsible, in 
a criminal case the servant will not himself be convicted, 
unless what h.B does is done not merely undei the orders ot 
his master, but with the knowledge that his master had a 
criminal intention in calling upon him to do what he did. 
In such an instance it will be the master, by virtue of the 
law of Agency who will be solely answerable for the offence 


I. The maxim applies not only 
to civil actions but in Criminal pro* 
secntioiis where the cause is trimiig. 
Sec, 95 of the Indian Penal Code 
expressly lays it down as 
Nothing is an offence by reason that 


it causes or that it is intended to 
cause ot that it ts known to be likely 
to cause any harntf. if that harm is 
sc slight that no person of ordinary 
sense and temper would complain 
of such harm. 
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: Radha Madhab Paikfa v. Kmg Emperor, 
15 C.W.N. 414, 

A master was held liable for the carelessness of his servant 
where the latter had, in retailing drinks over the counter, 
sold to a customer a beverage which was held to amount 
to a 'passing-off'' goods of his master as and for the goods 
of another producer: 0 ~T Ltd. v. Gumming S Co., (1944) 
32 R.P.C. 6g. The action or suit, as for a 'passing-off', is 
a special form of an Action on the Case analogous to an 
action for infringement, but more “akin to libel''/ It is 
known as a Common Law. action, whereby the Complainant 
can restrain another person from selling goods so offered 
or made, or so 'got up’ to resemble the Complainant's goods, 
that the public can be led to believe that they are the Com¬ 
plainant's goods, when in fact thej^ are not. A Complainant 
so positioned has a remedy by injunction and may obtain 
an order for delivery-up of the articles complained of, for 
an account of profits, and for damages. It is tlius most 
important for a master ^to see that his servants and others 
employed to assist him in carrying on his trade or business 
do not so perform their duties as to bring him within the 
mischief of this kind of action. 

Parent and Child. At Common Law a parent may also 
sue for damages where by reason of injury to his child he 
loses tlie latter's services either temporarily or permanently. 
The damages ii. such a case may include fees for medical 
attention: Dixon v. BeU, (1816) 5 M & S 198 as also ex¬ 
penses incurred in visiting tlie child in hospital; Flemington 
V. Smithers, (1S26) 2 C & P 292, To establish a claim by 
a father for loss of the services of the child it must be shown 
that the latter had_ reached an age when he or she was 
capable of performing the services said to have been lost 
to the parent: Ball v. Hollander, (1825) 4 B & C 660. 

Inasmuch as the relation of parent and child, though 
thought of in the present context as that of an employer and 
employeeinvolves no ele,ment of contract, the death of the 
child, so far from destroying the father's right to compen¬ 
sation tends rather to increase the quantum of damages, 
which nowadays in India, as in England, are claimed under 
the Fatal Accidents Act. As to what are to be included as 


I- So described ia Dmfidr v. 
Trisi S' Trisi^festos Bmhe Lmings 
(56 R,P.C. 22s} when that 
case was in the Court of Appeal (56 


R.P.C. 429). For the meaning of 
the phrase 'Action on the Case' see 
Ch, I, p. 4 
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■^^^Giinding in damages at the suit of a parent for injuries 
fatal to his child Hemwg^ow's case (supra) decided that 
nothing was recoverable for injury to his parental feelings. 
It is otherwise in suits by a parent for the sexual seduction 
of an infant daughter. There, although the loss of services 
is the foundation of the action, the measure of damages 
extends beyond the actual loss occasioned to the fadier. The 
authorities show him to be entitled to compensation for dis¬ 
tress of mind, for his own and his daughter’s dishonour and 
for the loss of the latter's society where that has resisted; 
and, in cases where she has borne an illegitimate child in 
consequence of the seduction, for the costs incidental to 
maintaining it: Bedford v. McKowl, (1800) 3 Esp. iipj 
Andrews v. Askey. (1837) 8 C & P. 7; Terry v. Hutchinson, 
(1868) 3 Q.B. 599. 

Generally this action lies by the father, but as stated earlier 
in this treatise* only for the seduction of his daughter qua 
servant. In Peters v. Jones, [1Q14] 2 K.B. 781, the girl 
was an adopted daughter only. In Beetkam v. James, 
[1937] I All E.R. 580 the Plaintiff and the girl's mother 
lived together, and were so living together as nian and wife 
at the material time. They were never married. But in 
fact the Plaintiff wa^ the girl's natural father. The action 
was held maintainable. 

We may close the foregoing discussion of tortious acts on 
the part of servants by reference to conduct on their part, 
committed sometimes within the scope and certainly in the 
course of their employment, which have injuriously affected 
a third party's immoveable property or his enjoyment of it. 
The principle to be invoked in the class of case'alluded to 
is expressed in the maxim sic utere tuo ut alienum non 
laedas.^ Where property has been so misused or has been 
utilised in such a way as to cause damage to, or interference 
with, a neighbour's rights, the remedies which the injured 
party may seek include an injunction and damages. Thus, 
for example, where one man's gardener has so cut down 
or lopped trees as to cause them or their branches to fall on 
another man’s land resulting in damage to such things as 
flower beds or tennis courts; or—to take another example 
—if a servant of one man has thrown refuse on an adjoining 
property, it will be the servant's master in every such case 
who will be made answerable for the damage done, and 


1, Ch. I, pp. 39, 40 


2- 'So use what is yotirs as not 
to bring injury to anyone else'- 
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io, together with the offending servant, may be restrained 
by injunction from continuing or repeating tire conduct com¬ 
plained of. If, however, the mischief done by tlie servant 
is of such a character as amounts to purely malicious con¬ 
duct on his part, the act will not be within the scope of the 
man's employment and there can be no recourse to the 
master for compensation. 

In a preceding chapter' a brief account of the law of 
B^ment as codified in 1he Indian Contract Act was set forth, 
principally with a view to showing how a ser\^ant might be¬ 
come by operation of that law a bailee of his master's pro¬ 
perty. The reader's attention has now to be drawn to the 
vicarious responsibility of a master who himself is the bailee 
of some stranger's property, where the servant of the bailee 
steals tlie object bailed. The case of Clarke v. Earnshaw, 
(1818) Gow 30. N.P. affords an illustration. The Defen¬ 
dant was a watchmaker with whom a customer had depo¬ 
sited a watch for repair. The watchmaker had some 
watches of his own which he had taken pains to keep in a 
safe place. ^ The customer's watch was not so carefully 
kept; and indeed the watchmaker allowed one of his ser¬ 
vants to sleep in the shop under conditions which enabled 
that servant to steal the customer's watch. In an action 

by the customer the watchmaker was made liable for 
damages. 

Again, in Ultzen v. Nicoh, [1894] t Q-B. 92 the Defen¬ 
dant was a proprietor of a restaurant. The Plaintiff 
resorted tliere for dinner. A w'aiter, not at Plaintiff’s re- 
l^est though without the Plaintiff in any way objecting, took 
the Plaintiff s overcoat and hung it on a hook behind the 
table at wiuch the Plaintiff sat, and where it was not within 
me PlamUff s view during dinner. While the Plaintiff was 
ummg tM overcoat was stolen. The Defendant was held 
o be a bailee of the coat and to have been negligent in 
regard to its safe custody. b s ^ “ 

examples of negligence on 
X L failing to control or supervise the 

servant whose action in fact caused the loss 
I the gTOds bailed. It is well to remember that bailment 
ot a chattely-as we say in India any article of ‘moveable 
property js a form yf entrustment, notwithstanding that we 
■rtP speak of a bailee as a trustee in the technical sense of 
mat word. The responsibility of a trustee, however, for 

I. Ch. Ill, pp. 194-202. 
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,^gligence is no less than that which devolves upon a bailed 
properly so-called. The position of a trustee in the foregoing 
regard is well illustrated by the case of Jobson v. Palmer, 
[1893] I Ch 71 decided two years earlier than Ultzens case. 
There the Plaintiff, being in financial difficulties, assigned 
his estate, which included his stock-in-trade, to the Defen¬ 
dant by Deed for the benefit of his creditors. It was found 
as a fact that the Defendant could not have carried out the 
terms of the trust thereby created without employing a 
competent salesman. The Defendant engaged for that 
purpose a man named Lewis. It was found as facts by 
Romer J. that in selecting Lewis, who bore a good charac¬ 
ter and who had not so conducted himself as to raise any 
suspicion of his integrity, the Defendant had not been 
guilty of negligence. In fact, however, Lewis had made 
away with a considerable amount of the stock-in-trade 
before his dishonesty was detected. As, however, no 
negligence was found in the Defendant, the latter was held 
not to be liable for Lewis* depredations. Romer J, consi¬ 
dered Clarke's case {suprdj and held it distinguishable. He 
applied the reasoning in Speight v. Gaunt, 9 A.C. i holding 
that whether a trustee was remunerated or a bailment accept¬ 
ed for reward was immaterial where the real question to be 
decided was whether the loss was occasioned by negligence 
on the part of the trustee or bailee concerned. In order 
to fix an employer with vicarious responsibility it must be 
shown that there was a duty cast on him to take care and 
that the loss was referable to a breach of that duty. 

The liability of a master to a third party for the fraud 
of his servant or for injury caused by any other tortious 
act on the part of the servant—at any rate since the deci¬ 
sion of the House of Lords in Lloyd v. Grace Smith & Co., 
[1912] A.C. 716—is not avoided by showing that the 
master got no advantage by reason of the misconduct relied 
upon by the injured party : where, for example, a servant's 
conduct had for its aim ms own advancement. In the last- 
mentioned case the material facts were that the Defendants, 
who were a firm of solicitors, had left a clerk with so much 
control over their business that he was enabled to defraud 
a client of theirs who was dealing with him in good faith 
and in the belief that what was advised and the procedure 
adopted by the clerk was with the knowledge and approval 
of the firm. The solicitors were held liable. 

Under Contracts of Services. Until the opinion of Lord 
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lackbiirn m Dalion v. Angus, decided by the House of 
Lords in 1881 {6 A.C. 740, 829) it had been supposed, at 
any rate for some 40 years then past, that vicarious respon¬ 
sibility' such as has been illustrated above, only devolved 
when the negligence was that of a servant and therefore 
where the maxim respondeat superior directly applied: in 
other words that the responsibility arose only out of a 
contract of service properly so-caUed and had no appli¬ 
cation where the relationship between the employer and the 
employed arose out of a contract of services in which case 
the person so emp^loyed would be an independent contractor. 
The passage of importance in Lord Blackburn's opinion 
reads as follows; — 

“Ever since Quarman v. Burnett,^ it has been consider¬ 
ed settled law that one employing another is not liable for his 
collateral negligence unless the relation of Master and 
Servant existed between them. So that a person employ- 
ing a contractor to do wo^k is not liable for the negligence 
of that contractor or his .iervants. On the other hand, a 
person causing something to be done, the doing of which 
casts on him a duty, cannot escape from the responsibility 
attaching on him of seeing that duty performed by dele¬ 
gating it to a contractor. He may bargain with the con¬ 
tractor that he shall perform the duty and stipulate for an 
indemnity from turn if it is not performed, but he cannot 
thereby relieve himself from liability'' to those injured by 
the failure to perform it: Hole v, Sittingbourne and Sheer¬ 
ness Hy. Co.;^ Pickard v. SmithTarry v. Ashton.^*‘ 

In the light of modern decisions in England, the central 
fact of importance to employers in lands where the Common 
Law of England runs or is followed as a guide to the dis¬ 
posal of disputes in accordance with justice, equity and 
good conscience,_ is that vicarious responsibility devolves 
whenever a positive duty exists to prevent danger. Wien 
that duty is imposed the person concerned cannot evade 
it. He may delegate fte performance of a contract or 
some material part of it, but where the responsibility to 
take special precautions against danger is his, he cannot by 
delegating the performance avoid the liability, 

_ Modern legislation both in England and in India has 
imposed a number of positive duties on employers, parti¬ 
cularly in regard to the safety of their workpeople. In every 


1. (1840) 6 M & W. 499. 

2 . {1861) 6 H & N. 488. 


3. (1861) 10 C.B. N.S. 470. 

4- (1876) I Q.B.D, 314. 
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such case these duties are inescapable. As was decided in 
Wilsons & Clyde Coal Co.. Ltd. v, English, [193S] A.C. 57, 
it is the duty, not the performance of the contract, which 
is necessarily personal in such a case.^ 

Such a situation is not always the creature of statute. 
On the contrary, where the performance of a contract is 
fraught with obvious danger and the party by whom the 
contract is to be performed calls in an independent con¬ 
tractor to do the work, he does not thereby transfer his own 
responsibility to take care on to the shoulders of the 
independent contactor. This is not to say that tlie latter 
escapes all liability for his own or his servant's negligence. 
But what the Common Law of today says, is that the original 
contactor never escapes a positive duty in the case 
envisaged, by the expedient of employing a sub-contactor. 

Lord Wright* has stated the rule as relating to a condi¬ 
tion of tilings when what is contacted to be done is some¬ 
thing of an inherently dangerous nature, that is, calculated 
to cause mischief unless special precautions are taken. ‘ The 
principle," he says, "is that if a man for his own purposes 
procures the doing of things by the independent contactor 
which from their inherent character involve danger to 
others unless special precautions are taken, he cannot dele¬ 
gate responsibility for failure to take such precautions if 
others are damnified .... It is in fact an extension of 
the general rule of vicarious responsibility. 

“The duty is in effect a duty that no damage should be 
caused to others by the operation in consequence of negli¬ 
gent performance'. Its special feature is that the duty 
remains even though the performance is delegated to persons 
who are neither servants nor agents of the employer." He 
cites the recent case of Honey will Stein, Ltd. y. Larkin & 
Bros. Ltd., [1934] 1 K.B. 191. The Plaintiffs in that case 
had executed some amount of work in a theatre. They 
obtained the services of the Defendants, who were photo¬ 
graphers, to photograph the interior of the theatre. The 
photograph taken was by flashlight, always somewhat of 
a dangerous operation. Actually a fire was started by the 
carelessness of the contractor's men and in the result there 
was damage to some curtains. The proprietors of the 
theatre sued Honeywill Stein who accepted liability and 
paid the claim. The Plaintiffs then sued the photographers 

1, See reference to this case in ! 2. Legal Essays and Addresses, 

Ch. IT, p. 84 ante. \ p, 143. 
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had employed, seeking an indemnity for the damages 
that had been paid, The defence taken was that the pay¬ 
ment of damages was a voluntary and not a compellable 
payment, and thus no claim for indemnity would lie. The 
Court, however, held that the operation was intrinsically 
dangerous and accordingly that the employers of the 
photographers were liable for the negligence of the latter 
although he was an independent contractor. The Plain¬ 
tiffs accordingly succeeded in their claim for an indemnity. 

In Holt V: W. H. Rhodes & Son Ltd. & Mersey Shipping 
and Transport Co., Ltd., [1949] i All E.R. 47S the Court 
of Appeal held that a perfectly good system of working 
provided by them as the general employers had been spoilt 
by an interference on the part of the stevedores who were the 
temporary employees, and that such interference was the 
cause of the Plaintiff's injuries. 

The case reported as ‘"Pass of Ballaier” {Owners of) 
V. Cardiff Channel Dry Docks & Pontoon Co., Ltd., [1942] 

2 All E.R 79 affords a striking example of the working 
out of the i rinciple underlying the decision in the foregoing 
case, to the effect that where instruments or materials which 
are in themselves dangerous are being or must be used, 
die person who employs anothei’ to use them has not mere¬ 
ly a duty to take care, but also a duty to see that care is 
taken, The_ facts disclosed an event occasioning loss of 
life and serious damage to the vessel in siiit^ owing to 
negligence on the part of workmen in the service of the 
Detendants who were ship-repairers. The Pass of Ballater 
was an oil tanker which at the material time was 
under repair by the Defendant Company. It was in evi¬ 
dence that for certain purposes an oxy-acetylene burner 
would have to be used. Such an instrument produces a 
naked flame. Before allowing such a burner to be used, 
Defendant sought the advice of a consulting engineer who 
was to determine and report whether or to what extent the 
vessel was ‘gas free', I’he engineer after examination 
certified that the ‘poop space' was so free. The Defendants 
did not, however, satisfy themselves as to what the consult- 
mg engineer intended to include in the phrase ‘poop'space*. 
Assuming that nothing was included in any part of the 
ve^el below what they understood as the poop space, the 
Defendants proceeded to allow this kind of burner to be 
used there. At some point close to where the burner was 
m action was an open manhole. Through this sparks 
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"thrown off by the burner descended into the space belo^ 
where they ignited a mixture of air and petrol vapour, in 
conseouence of which there was an explosion accompanied 
by tire. It was held against the Defendants that the em¬ 
ployment of the consulting engineer (in law an independent 
contractor) to examine and report,^ did not relieve the 
Defendants of liability to the Plaintiffs, since they them¬ 
selves had failed in their duty in not testing that part^ of 
the ship to which the manhole led, and in not satisfying 
themselves that the consulting engineer s certificate had 
included that part. I'he Defendants' duties in the fore¬ 
going regard could not be delegated to another^ contractor. 
Accordingly the Plaintiffs succeeded in the action. 

Where a vehicle with its driver is taken on hire and some¬ 
one is injured by negligence on the part of the driver whilst 
on hire, the test to be applied for solving the question 
whether the hirer of the man's services or the man's general 
employer be the superior who must be held liable under 
the maxim respondeat superior, is often the degree of dis¬ 
cretion which has been allowed to the servant by lus general 
employer. Where the hirer has, under the contract of 
hiring, secured complete control over the servant as to the 
method and manner of his 'work, obviously the hirer will be 
responsible. But if the negligent act imputed to the servant 
was in accordance with some direction of his genera.1 master , 
or if it arose from the exercise of a discretion given him 
by his regidar employer and not disturbed by the hirer, 
it is the general employer who will be answerable. (See 
Nicholas V. Sparhes {F.J.) & Sons, [1945] K-B. 309 C.A.). 

In Contract, It is thought that a master’s liability to 
parties for contracts into which the servant may have 
purported to enter on his master’s behalf has been sufficient¬ 
ly dealt with in Chapter of the present volume under 
the head of Agency. Indeed a master's liability for any¬ 
thing arising out of his servant’s conduct, is a topic lying 
particularly within that branch of the law. 

11 is thought also that the legal results of hit'ing a servant 
have been sufficiently explained in Chapter II.* They will 
be found noticed again in Chapter IIP of tlie present 
volume. It remains to state that precisely the same prin¬ 
ciples apply where a servant has been lent i,e., placed by 
his master at the disposal of a third party for the latter’s 


Sl 


1. 

2. 


pp. 1S4-193. 

pp. 64, 65- 


3. pp. 197, 198. 
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’i;r:i;i?ftiporary use as a servant. Save where the contract of 
^ "service contains a covenant on the part of the serv'ant to 
serve anyone whom his master may norninate, a servant 
not coinpellal:)le to serve anyone but his master. Thus, 


IS 


should a servant decline to serve someone to whom his 
master has offered to lend hini, such a refusal would not 
constitute disobedience for which he could be lawfully dis¬ 
missed. There,, are, of course, man^ instances of a servant's 
consent having been won by a promise of reward on the 
part of the person to be obliged. But whatever may be 
the arrangement, the person to whom the servant is lent 
will be regarded in law as the temporary, master, and will 
consequently be liable for any tort committed by tlie man, 
unless he allows the lender to have control of the borrowed 
servant's activities which,, in practice, is not a situation 
commonly to be found. The following two cases will illus¬ 
trate the principles involved. 

In Donovan v. Laing, Wharton, 6 - Down Construction 
Syndicate Ltd., [1893] i Q.B. 629 C.A. the Plaintiff sued 
to recover damages, for personal injuries sustained by him 
through the negligence of a man named Wand, who was 
in Defendants' service. The Defendants owned a crane, 
used for loading and unloading vessels. A firm of whar¬ 
fingers, trading as Jones & Co., entered into a contract with 
the Defendants for the supply of a crane and a man to 
work it. On the material date the crane was in action. 
The defendants had sent tlie man named Wand in charge 
of it. Though this man actually worked the crane, he was 
to do so in conformity with orders given by the Plaintiff 
who was employed by the said wharfingers. The whole 
case turned on the fact that Jones & Co.'.s man, namely the 
Plaintiff Donovan, was the directing hand, and so was in 
control of Wand. The Plaintiff sustained the injury he did 
by reason of Wand slin^ng the crane round without wait¬ 
ing for the PlaintM to give him the requisite pre-arranged 
signal. In consequence the Plaintiff was struck. It was 
held by the judge of first instance that at the material time 
it was not tiie Defendants who were answerable to the Plain¬ 
tiff but his own employers. And this decision was upheld 
in the Court of Appeal. 

In Waldock v. Winfield, [1901] 2 K.B, 596 the Defen¬ 
dant was a carman and contractor. A company styled 
Measures Bros. Ltd., who were iron-founders, hired a horse- 
drawn van and a man to be in charge of it. The contract 
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as in writing, the material part reading as follows: — 
Hire of horse, van and man. Single-horse van to be 
capable of carrying 2 tons, pair-horse van to be capable of 
carrying 4 tons. Mr. W. Winfield agrees to supply vans 
to arrive at 6-30 a.m. each working morning .... with 
good capable men to drive and take charge of same; . , . 
the men in his employ and all charges and claims what¬ 
soever in reference to the vans, horses, and men being paid 
for by Mr. W, Winfield, and he to be responsible for same: 
we only to be responsible for the due payment at the rate of 
£/\ 2 oI- per annum for one pair- and one single-horse van 
and man . . , The Defendant in due course sent a van 
and horse in charge of a man called Dickinson to the pre¬ 
mises of Measures Bros. Ltd., where Dickinson was directed 
to load some girders into the van and deliver them at the 
premises of a ftfr. Webber, where the Plaintiff was employed. 
On arrival at Webber's, Dickinson carelessly undid a chain 
which was securing the girders in the van. In the result 
one of the girders slipped from the van and injured the 
Plaintiff, who was standing by ready to assist in unloading 
them. No one representing Measures Bros, was at the 
place where the girders were to be delivered. The trial 
judge, on the findings of the jury, entered judgment for 
tlie Defendant. Whereupon the Plaintiff appealed. In the 
Court of Appeal that judgment was reversed, the Court hold¬ 
ing, as a matter of construction of the contract, that 
Measures Bros. Ltd., accepted no responsibility for any¬ 
thing touching the horses, the vans or the men in charge 
of them. That, consequently, Winfield had, both under the 
contract, and as the evidence showed in fact, complete con¬ 
trol over Dickinson at the material time. And the Plaintiff 
therefore was entitled to damages from the Defendants as 
the temporary masters of Dickinson and so answerable for 
Dickinson's negligence. ^ 



3 

RIGHTS OF MASTER AGAINST THIRD PARTIES 

Injuiy to Servant. Should an iujuty to a servant be such 
as deprives the master of his services the latter has an 
actionable claim to damages against the person or persons 
responsible for the injury; Bradford Corpn. v. Webster, 
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2 K.B. 135, where a constable was injured w^e 
in the service of the Corporation. In that case the damages 
allowed to the Corporaton included not on^ wages payable 
while the man was incapacitated from duty, but also £150 
more in consequence of the Corporation's being obliged to 
pay him a pension sooner- and at a higher rate than could 
otherwise have been claimed. In a stul more modern case 
A-G. V. Valle~Jone$, [1935] 2 K.B. 209, where the action 
was brought on behalf of the Crown for injury to an air¬ 
craftsman of the Royal Air, Force, the injured man had 
himself successfully recovered.damages against the person 
who had caused the injury. But at the suit of the Crown 
it was held that the latter was entitled to recover the man’s 
pay, and compensation for rations drawn during incapacity 
from duty, and also the costs of treatment in hospital which 
the Crown had met. 

It is to be noted that should, the .servant immediately 
succumb to his injuries the master can recover nothing, for 
the reason that the death of either party to a contract of 
service automatically determines the contract; A claim by 
the master will, however, lie where'the servant survives, 
though but temporarily, and provided that until death 
supervene.s the servant remained'unfit to perform his con¬ 
tractual duties; Osborn v. Gillett, (1873) 8 Ex. 88. 

In cases w'here it is the servant who is injured in circum¬ 
stances arising frorn a contract between his master and 
someone else, nice questions often arise as to whom the 
servant so placed may look to for compensation. Every 
such case must depend partly on the contract between the 
master and the third party, but priKcipally upon the .terms 
of the contract of service expres.^ or irnplied between the 
master and the man. 

The success or failure on the p'art of a master suing a 
third party for injury to his servant may depend upon 
whether the injury done to the servant was csccasioned by 
a breach of contract between the master and the third party 
or was a tort. In the law of England a wrong entitling a 
person to compensation may be sometimes sued for either 
in contract or in tort. In such instances the complaining 
party must elect which course . he will pursue i.e., he may 
waive the tort and sue in contract or vice versa. It is 
doubtful, whether in India the position is at all the same. 
But it may be useful if the effect of the foregoing position 
of parties be illustrated. In Alton v. Midland Ry. Co., 
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injury to his servant. The case proceeded on the footing 
that the servant’s contract with the Railway as a passenger 
entitled the latter'to be carried safely and that the injury from 
which the servant suffered was brought about by a breach 
of that implied covenant. It was held the master had no claim 
upon the Railway founded upon a breach of a contract to 
which he was no party. That decision has been adversely 
commented upon in England. It was considered in Taylor 
V. Manchesier, Sheffield, and Lincolnshire Ry. Co., [1895] i 
Q.B, 134 C.A. where it was pointed out that the position 
would have been different if the cause of action had been 
framed in tort instead of in contract. It is submitted, 
therefore, that if a servant has been injured by a tort com¬ 
mitted by someone with whom he may or may not be in 
contractual relations, and the injury involves loss of his 
services to his master, the latter may sue the tortfeasor for 
compensation; and it matters not that the servant shall from 
the same tortfeasor have obtained damages by an action 
at law or have accepted compensation for himself in the 
form of an ex gratia payment. 

Procuring a Breach. It is long-settled law that to procure 
a breach of contract is itself an actionable wrong, no matter 
between whom the contract is made or what is its purpose. 
No cause of action arises unless the contract is in fact broken 
in consequence of the pursuasion relied upon: Forbes v. 
Cochrane, (1824) 2 B & C 448; Allen v. Flood, [1898] A.C. 
I. The only exception is in the very rare instances where 
some justification can be successfully advanced e.g., where 
^e intervening person is aware of a danger to a servant 
if he or she were to continue in the employment of a parti¬ 
cular master, and gives bona fide advice to the servant in 
that sense, who thereafter acts upon it. The classical case 
is South Wales Miners" Federation v. Glamorgan Coal Co., 
[1905] A.C. 239. That an adviser, in the above sense, may 
stand in such a relation to the servant that his duty to the 
latter may override the Common Law duty not to interfere 
with the performance of a contract to which one is not a 
paiiy, was recognised when the South Wales Miners' Fede¬ 
ration c&s6 was in the Court of Appeal. See in that con¬ 
nection the oft-quoted passage in the judgment of Romer 
L.J. m that case [1903J 2 K.B. 545. at pp. 573, 574: — 

I think it would be extremely difficult, even if it were 
possible, to give a complete and satisfactory definition of 
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t is 'sufficient justificatiou’, and most attempts to do so 

_idk probably be mischievous ..... In analysing or 

considering the circuncKtances I think that regard be 
had to tlie natme of the contract broken ; the position of 
the parties to the contract ; the grounds for the breach ; 
tiie means employed to procure the breach; the relation of 
the person procuring the breach to the person who breaks 
the contract; and, I think, also the object of the person 
in procuring the breach." 

It is not actionable to induce a servant to give the requisite 
notice so as to bring the contract between him and his 
master to an end, nor, while it subsists, to obtain an agree¬ 
ment with him to the effect that when the contract comes 
to an end he will enter upon some other contract, even if 
that be with the person who so advises him. The reader 
will find every aspect of this topic exhaustively discussed 
in the South Wales Miners* Federation case and to a consi¬ 
derable extent in Quinn v. Leathern, [1901] A.C. 495; 
Allen V. Flood, {supret) and Read v. Friendly Society of 
operative Stone Masons of England, Ireland and Wales, 
[igo2] 2 K.B. 732 C.A. The latter case and the South 
Wales Miners* Federation case are two of the historic deci¬ 
sions which in the end led to trade-unionism becoming 
protected by statute, so as to legalize strikes under certmn 
circumstances. They marked very nearly the end of a series 
of efforts on the part of employers to bring the executives 
of various trade unions wiffiin the miscliief of the law of 
actionable conspiracy: the object of the alleged consspiracy 
being always the un|ustifiable interference between parties 
to a contract of service, and having for its object the pro¬ 
curement of a breach of such contract by workmen who 
were parties thereto. Modern industrial legislation in 
England has, in effect, placed the topics of collective bar¬ 
gaining by trade unions and such sanctions as strikes and 
lock-outs outside the jurisdiction of the ordinary courts of 
law. And legislation in India has already followed suit. 
In the result, the whole topic has now been raised into the 
category of a highly specialized branch of the law relating to 
employment, for which reason it has, in the present treatise, 
been made the subject-matter of our Second Volume. 

It must not be supposed, however, that no complaint 
grounded in the allegation that a stranger to a contract of 
service has procured a breach of it can today be subject- 
matter of a suit for comj^nsation in the ordinary civil 

21 - ' 
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;J</ourts of this land. That is far from being the case. For 
there are a large number of contracts of service which are 
not between, the industrialist on the one hand and a work¬ 
man on the other. It is thus of primary importance for the 
reader to appreciate the scope and ambit of the special 
legislation to which allusion is made. The principal statutes 
so referred to are Industrial Disputes Act (XIV of 1947) ; 
the Industrial Disputes {Banking and Insurance Com¬ 
panies) Act (LIV of 1949) and the statutory rules framed 
thereunder. But even these statutes seem likely to be large¬ 
ly recast while the present volume is going to press. 
Seduction of a seaman or apprentice from his duty is an 
offence under the Indian Merchant Shipping Act, which 
imposes on the enticer a fine of Rs. 100/- for each such 
offence.^ 

The notion that to procure or encourage a breach of 
contract is to commit an actionable wrong derives from and 
exemplifies a legal concept of wider import. For it may 
be stated as settled law that a single person or a body of 
persons commit an actionable wrong if he or tiiey inflict 
actual pecuniary damage upon another by the intentional 
employment of unlawful means—such as threats of coercive 
action—to injure that person's business, even though the 
unlawful means may not comprise any specific act which is 
per se actionable, and actual malice is not proved. The 
element of conspiracy in a case of that kind is of importance 
only in considering the weight of the acts alleged and the 
extent of the damage resulting therefrom: Pratt cS- v. 
British Medical Association 6* ors., [1919] i K.B. 244, a 
decision of McCardie J., which, though frequently consi¬ 
dered and, referred to, has not been overruled. 

In that case the Plaintiffs were three medical men practis¬ 
ing at Coventry. They had engaged in what came to be 
knowm as 'contract practice'. To this many other medical 
men objected, and the Defendant Association through what 
was its executive body upheld the objection, and, as the 
Plaintiffs declined to desist from conduct which they consi¬ 
dered they were_ entitled to pursue, they were, in the langu¬ 
age of the trial judge, subjected to a "prolonged deliberate 


1, Tlus is by virtue of sec. 113 
reacHug; // any person by any 
means whatever persuades or 
attempts to persuade a seaman or 
apprentice to neglect or refuse to 
fain or proceed to seu in or desert 


from his ship, or otherwise to absent 
himself from his duty he shall for 
each offence in respect of each 
smman or apprentice be liable to 
a fine which may extend to 
Rs, 100. 
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pitiless boycott."^ The Defendants asserted a legal 
right to employ the boycott to the utmost extent against the 
Plaintiffs. The Association accepted responsibility for the 
acts of the various divisions and branches concerned, as also 
for the acts of the officials and agents of those branches and 
divisions. As a result of the boycott the Plaintiffs pleaded 
and established pecuniary loss in the exercise of their pro¬ 
fession. 

The judge held that in an action for molesting a person in 
the exercise of his calling a corporation may, by its servants, 
acting within the scope of their authority, be guilty of malice. 
He held also that the Plaintiffs who had claimed damages for 
conspiracy, slander and libel had a good cause of action 
against all the Defendants. He held lastly that those rules 
of the Association, by means of which the boycott had been 
enfoi ced, were in restraint of trade and void as being against 
public policy. Damages were awarded to each of the 
Plaintiffs. 
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MUTUAL DEFENCE 


£ach of tile parties to a contract of service has under the 
geneml law the right and, under the special law, the duty 
to defend the other against any attempt on the part of some¬ 
one else to inflict bodilv iniurv. Thii« if in 



to hold regions with anotber, sTch to 

eUoer to punish him or to coerce him League. 
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Secondly.—The property:, whether movable or immo- 
able, of himself or of any other person, against any act 
which is an offence falling^ under the definition^ of theft, 
robbery, mischief or criminal trespass, or which is an 
attempt to commit theft, robbery, mischief or criminal 
trespass. 

99. There is no right of private defence against an act 
which does not reasonably cause the apprehension of death 
or of grievous hurt, if done, or attempted to be done, by a 
public servant acting in good faith under colour of his office, 
though that act may not be strictly justifiable by law. 

There is no right of private defence against an act which 
does not reasonably cause the apprehension of death or of 
grievous hurt, if done, or attempted to be done, by the 
direction of a public servant acting in good faith under 
colour of his office, though that direction may not he strictly 
justifiable by law. 

There is no right of private defence in cases in which there 
is time to have recourse to the protection of the public 
authorities. 

The right of private defence in no case extends to the in- 
fUcting of more harm than it is necessary to inflict for ike 
purpose of defence. 

Explanation i.—A person is not deprived of the right of 
private defence against an act done, or attempted to be done, 
by a public servant, as such, unless he knows, or has reason 
to believe, that the person doing the act is such public 
servant. 

Explanation 2.—A person is not deprived of the right of 
private defence against an act done, or attempted to 
be done, by the direction of a public servant, unless he 
knows, or has reason to believe, that the person doing the 
act is acting by such direction, or unless such person states 
the authority under which he acts, or, if he has authority 
in writing, unless he produces such authority, if demanded. 

The master’s right and duty to protect a servant who has 
been involved in an accident whilst employed on his 
master’s business, extends to meeting the costs of the ser¬ 
vant’s defence in proceedings of any kind which may have 
followed upon the event; Alabaster v. Harness, [1895] 

I Q.B. 339 C.A; Breay v. Royal British Nurses' Assocn., 
[1897] 3 Ch. 272 C.A.; Hickman v. Kent & Romney Marsh 
Shcepbreeders Assocn., {1920) 37 T.L.R. 163 C.A. 

The huge increase in motor transport of all kinds, including 
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-'tf ams motivated by electric power, has greatly added to the 
number of street accidents. In India these are almost always 
followed by a prosecution: and, where death has resulted 
from the accident, some driver almost certainly will be 
charged with “causing deatli by a rash and negligent act” 
under sec. 309A of the Indian Penal Code. Even in his 
own interest it is desirable that such a man's employer come 
to the aid of his servant in securing competent defence. For 
such a defence may disclose circumstances rendering it un¬ 
likely that a civil suit would follow against the employer 
himself under the Fatal Accidents Act (XIII of 1855). 

What is here meant is that the criminal proceeding alluded 
to should succeed in exposing most, if not all, of the relative 
evidence, and to that extent might operate as a rehearsal 
of further litigation touching the same matter. But it must 
not be supposed tliat the fate of a civU suit brought against 
the master in respect of death or injury caused by ^eged 
negligence on the part of the servant would depend upon 
the result of a criminal proceeding brought agmnst that 
servant. In the first place neither party could in a civil 
suit plead res judicata.^ The basic reason is that the 
criminal proceeding is not a 'suit' within the meaning of 
the Civil Procedure Code, and that the parties in the suit 
are not the same as the parties in the criminal proceeding, 
inasmuch as the person prosecuting in the latter represents 
the interests of &e State. In the next place, before the 
actual trial of the civil suit either one or both of the parties 
might have succeeded in securing more evidence than could 
be, or at any rate was made, available to the Criminal Court. 
In short, the general issue would have to be tried de novo 
in the civil suit. But the evidence ^ven in the criminal 
trial would be available for cross-examination of any witness 
who in the civil case showed sigi^ of contradicting himself or 


I, Actually the phraae should be 
adjudicata. The plea ol res 
judicata Ls the creature of sec. lO 
of the Code oj Cii/ti! Procedure. That 
section reads as follows: — 

No Court shall proceed tie/ttii 
the tfial of any in which th& 
matter m issue is also directly and 
substaniially in issue in a previous¬ 
ly instituted suit between the same 
parties, or between parties under 
whom they or any of them claim 
liti^aiing under the same title where 
such suit is pending in the same or 


any oiker Court in British India 
having jurisdiction to grant the relief 
claimed, or in any Court beyond the 
limits of India estabtished or 

continued by the Governor General 
in Council and having like jurisdic-' 
Uon, or before His Majesty in 
Council. 

Explanation—The pendency of 
a swtf in a foreign Court does not 
preclude the Courts %n British India 
pom trying a founded on the 
same cause of aciion. 
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;'j::i^herwise departing from the evidence he had given in the 
criminal proceeding. 
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HimRANCES TO PERFORMANCE 

Circumstances ten<ting to hinder performance of a contract 
of service are conceivably many. They may go so far as 
wholly to prevent performance by one or other of the parties 
and often of both. It is thus easy to see that even a single 
circumstance may suffice completely to frustrate the con¬ 
tract. As we shall see hereinafter, when the obstruction is 
as grave as that, the contract itself is automatically brought 
to an end, each party being thenceforward relieved of any 
obligation thereunder. It is otherwise, of course, where the 
hindrance only affects part performance in some minor 
degree. Prominent among hindrances affecting perform¬ 
ance, though but temporarily, is a party’s incapacily by 
reason of some minor ailment. The effect of events of that 
order has, it is thought, been sufficiently exposed in a pre¬ 
vious chapter,^ The reader’s attention will now be drawn to 
a particular form of hindrance which happens to have given 
rise to judicial controversy on some scale both in England 
and in India. 

Suspension, Persons in the service of the State in India, 
mid many who are in the service of Statutor}? Corporations® 
in this country, are familiar with the exercise of a power 
colloquiall}^ spoken of as putting an employed person ‘under 
suspension’. But it would seem not always clear to the offi¬ 
cials who pass the relative orders what in contemplation of 
law it is which they have brought about. This is under¬ 
standable in view of certain judicial decisions to which 
reference will shortly be made in tlfe present section. 

So far as servants of the State be concerned the powers 
referred to are the subject of Statutory Rules, having tiie 
force of law; and, accordingly, are matters which will fall 
to be considered, in the Third Volume of this treatise. 

It would appear, however, that not only Municipal bodies 
but not a few commercial undertakings, and, indeed many 

j, Ch, IV, pp. 240 et seq. Town Corporafions and District 

2, A Statntoiy Corporation Is a Boards are familiar examples, 
body created by special legislation. Others, such as Port Trusts, are the 
Municipal bodies such as City and creatures of particular statutes. 
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employers of labour, purport to have the right to exer- 
powers akin in every respect to those which the heads 
of a Government Department exercise in the foregoing 
regard. Broadly stated, it seems to be thought by a large 
number—perhaps the majority of employers—that when one 
of their servants falls under suspicion of wrong-doing a 
servant so circumstanced may lawfully be 'suspended', by 
which they mean may be ordered to desist from working, 
till an investigation into the accusation giving rise to such 
suspicion shall have been completed, the result of which is 
expected to exhibit the servant either as innocent or as 
guuty; and that a master who has pi^orted under the fore¬ 
going circumstances to ‘suspend’ his servant may, at his 
unfettered discretion, withhold payment of all or of such 
part of that servant's salary or wages as the master chooses 
to withhold in respect of the period during which the servant 
has been compelled to remain idle. 

Naturally, if by the terms of the relative contract 
of service or of apprenticeship an employer be vested with 
powers to ‘suspend’ the employed person and to withhold 
the whole or some specified portion of the servant’s wages, 
the fact that a servant had entered into such a contract ijfrso 
facto evidences his consent to tlie use of such powers by his 
master in a proper case. But common experience of condi ¬ 
tions of employment in India, quite outside service under the 
State, appears to make it evident that many employers sup¬ 
pose themselves to possess an inherent right to suspend a 
servant under circumstances which they consider makes it 
just or at least expedient to do so, or imagine that when the 
contract behveen the parties is silent on the subject, a power 
to suspend a servant is to be implied* therein, 

The student may well ask; what, in contemplation of law 
is it which is the object of the verb ‘suspend’ in the context 
we are considering? Is it the contract or is it a term of it, 
which is, so to say, held in abeyance? For, tliough col¬ 
loquially, it is the servant who is often spoken of as 'sus¬ 
pended ^ that is, of course, a mere figure of speech. To 
answer this question we must have recourse to certain lead¬ 
ing cases decided in England between 1888 and 1922. The 


I. A full discussion of tfiinis to 
be implied in a contract of service 
will be found in Ch. II of this 
volume (pp. 7^ et seq ante). It will 
be sf:en that there is no authority 


for including a power to ‘suspend* 
as necessarily to be implied in a 
contract of service, in order to give 
the oontiact efficacy in a business 
sense. 
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'4/^rst is the classical case reported as Bo&ton Deep Sea Fis. 
ing & Ice Co. v. Ansell, 39 Ch.D. 339. C.A. In delivering 
his judgment in tliis case Cotton L. J., at p, 352, pointed to 
~ distinction between 'dismissal' and 'suspension' in a con- 




tract of service. "Suspension," he says,^"is very Afferent 
from dismissal.” And he goes on: "When a man Ls 
suspended from the office he holds it is merely a direction, 
that so long as he holds the office, and until he is legally 
dismissed, he must not do anything in the discharge of the 
duties of the office.” From this statement, definitive in 
character, it appears that the employer is regarded as issu¬ 
ing an order, which, because the contract is subsisting, the 
^rvant must obey: and that order, for so long as it remains 
in force, prevents the servant from performing his part under 
tlie contract, however ready and willing he may be to per¬ 
form it. It is the master—always assuming that the 
contract between them invests him with such a power— 
who has chosen to prevent the servant from doing the work 
which the latter otherwise would be bound to do. 

We shall see hereafter what in the opinion of certain 
learned judges are the results in law from the exercise of 
such a power. 

In the Boston Deep Sea Fishing case the Defendant Ansell 
had by virtue of cl. 75 of the Company’s articles been 
appointed the first Managing Director; he was to hold office 
as such for five years, and so long as he resided close to the 
Company s place of business and gave such superintendence 
and attention to that business as was necessary for its effi¬ 
cient management, he was not to be removable save by his 
own resignation. The Articles gave the Board no power to 
suspend. In fact, however, the Board purported to have 
suspended Ansell, and subsequently to have dismissed him. 
Ansell contended in the action that he had in contemplation 
of law been dismissed with effect from the date of the pur¬ 
ported suspension. He further contended that such dismis¬ 
sal was wrongful; and he succeeded in the court of first 
instance. But, on appeal, it was held that he had been 
^smissed with effect from the Board's resolution passed in 
October and that such dismissal was justified. Save for the 
passage in the judgment of Cotton L.J., cited above, no 
further reference was made to the topic of suspension. 

Ita 1901 was decided Turner v. Sai&don & Co., [1901] 2 
K-D- y 53 - III that case the first clause in the relative contract 
contained the words "agree to continue to engage and 
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i^oy. ... as their servant and representative salesman, 
for a period of 4 years." The Plaintiff was to have 
salary, but no commission. During the subsistence of the 
contract the Defendants—though the precise word 'suspen¬ 
sion' was not used—sought to attain the same result by 
writing him a letter in the following terms: "We have 
decided that you shall take a month's holiday—that is to 
say, that although you will still be in the employment of 
the firm and at their disposal, you will not after today be 
required to perform any duties. You will please call for 
your salary on January 31st when any further instructions 
will be given you." The Plaintiff came to the office on the 
day following the receipt of this letter, but was requested 
to leave. Immediately afterwards circulars were issued by 
the Defendants to their customers stating that the Plaintiff 
had no authority to transact any business on their behalf. 
Plaintiff then started business on his own account, and 
brought an action against the Defendants for damages for 
breach of contract in refusing "to continue to engage and 
employ" him. On appeal, A.L. Smith M.R. and Vaughan- 
Wiliiams L.J. referred to a case cited as Turner v. Gold¬ 
smith, [1891] 1 Q.B. 5^ which happened also to concern a 
contract for a commercial tradesman, but did not involve the 
topic of suspension. The latter case, though referred to else¬ 
where in the present chapter, need not be further considered 
here. Anyhow, their Lordships in Turner v. Sawdon & 
Co,, distinguished that case from Turner v. Goldsmith on 
the ground that no commission was payable under the con¬ 
tract before them, and they held that as long as a master 
was ready and willing to pay the agreed wages he could 
not be sued as for a breach of contract on his failure to pro¬ 
vide work. Stirling L.J., was doubtful. He thought the 
word ‘employ’ could be used in more senses than one, 
though, finding the contract difficult to construes he was not 
prepared to dissent from the judgment proposed. 

Ano&er English decision which has been noticed by the 
courts in India, as we shall shortly see, is Warburton v. Taff 
Vale Rly Co., (1902) r8 XX.R. 420. There the Company 
had a rule purporting to reserve to it "the right to punish 
any servant by immediate dismissal, fine, or suspension 
from duty,” for certain specified offences, and reserving also 
the right to deduct and retain such fines and "to withhold 
wages during the period of suspension." Purporting to act 
under these reserved powers the Company suspended the 
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for two weeks at the end of which they disrnisse 
^him. The Court of Appeal unanimously held the rule not 
to entitle the Company to evade payment of wages during 
the period of suspension, once ttiey had elected to dismiss 
the Plaintiff. The ratio of this decision would seem to be 
(as was argued for the Appellant) that the Company could 
not inflict a double punishment on the servant. It was held 
that he was entitlesd to be paid wages during the period of 
suspension. 

The next case of importance is Hanley v. Pease S' 
Partners Ltd., [1915] i K.B. 6g8 C.A. The decision in 
that case turned to a large extent upon the power of a court 
of summary jurisdiction, sitting under the Employers’ 
S Workmen’s Act 1875, to deal with a claim by a 
workman for damages for alleged wrongful ^smissal. 
Incidentally it raised an interesting question with regard to 
the suspension of a workman for one day, and his em¬ 
ployer’s refusal to pay him wages for that day. The facts 
material to the question of suspension were that the Appel¬ 
lant Hanley had overslept himself on a particular Sunday 
when he w^ due to go to work. He would have been late 
had he gone to the works, and he believed, from what a 
Foreman hadsjold him and others earlier, that if workers 
were so much as ten minutes late, they would not be allowed 
to start work that da}?. Workmen were paid for labour on 
Sundays at a higher rate than for work on week-days. The 
l^espondent Company suspended the Plaintiff for one day 
(actually on the Monday following the day of default) and 
refused to give him pay for the day on which he had been 
so suspended. He then sued the Company under the Act of 
1875 claiming 6s. 2d. as damages for alleged wrongful dis¬ 
missal. The Ma^strate dismissed the claim, but stated a 
Case for the’opinion of the Court. Lush J. who delivered 
tlie first judgment, dealt with the question of suspension as 
follows;.— 

"Assuming that there has been a breach on the part of 
the servant entitling the master to dismiss him, he may if 
he pleases terminate the contract, but he is not bound to do 
it, and if he chooses not to exercise that right but to treat 
the contract as a continuing contract notwithstanding the 
misconduct or breach of duly of the servant, then the con¬ 
tract is for all piuposes a continuing contract subject to the 
master's right in that case to claim damages against the 
servant for his breach of contract. But in the present case 
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declining to disniiss the workman—after electing to 
^ treat the contract as a continuing one—the employers took 
upon themselves to suspend him for one day; in other words 
to deprive the workman of his wages for one daytliereby 
assessing their own damages for the servant’s misconduct 
at the sura which would be represented by one day’s wages. 
They have no possible right to do that. Having elected to 
treat the contract as continuing, it was continuing. They 
might have had a right to claim damages against servant, 
but they could not justify their act in suspending the work¬ 
man for the one day and refusing to let him work and earn 


wages. 


Rowlatt J., who delivered the second judgment, consider¬ 
ed (as did Lush J.) that the workman's appeal should be 
allowed. He regarded the latter’s cause of action as one 
for “unliquidated damages against his master for refusing 
to allow him to earn a days work”; and went on; “A.s 
regards the point of substance, it is obvious that the em¬ 
ployer has no implied power to punish the workman by 
suspending him for a certain period of his employment, the 
contract subsisting all the time. He has power if the occa¬ 
sion arises, .... to dismiss a workman and propose a new 
employment to begin on the next day, which the workman 
may or may not accept.” 

Atkin J. agreed that in the circumstances “the master 
had no power to suspend the contract in tlie sense which 
really means the fining of the einplo3^ee in the sum of one 
day’s wages for his previous default.” 

It needs to be obser\’’ed that (i) the suspension was 
palpably penal; (2) that the contract gave the Company no 
power to act as it did; and (3) that it was definitely held 
as matter of law, that there was no term to be implied 
in a contract of service vesting a master with a power 
to suspend. The Boston Deep Sea Fishing case was not 
cited, 

VVe would next notice the case reported as In re: Rubel 
Bronze & Metal Co. Ltd. and Fos, [1918] i K.B. 315: the 
material facts being that in November 1915 the Company 
appointed a Mr. Vos the General Manager of their works 
for a term of tliree years at a fixed salary and a commission 
upon nett profits on a rising scale. In January 1917 they 
purported to 'suspend' tlie Plaintiff from the exercise of his 
duties pending an inv^tigation into his efficiency. A little 
later they compelled him to deliver up a badge he held as a 
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person engaged in munition work at a controlled cstablih^"^ 
ment; they appointed another person to take charge of the 
works^ and on the next day took from him his keys and 
cash of which he had been in charge, and told him not to 
return to the works as he was not wanted, The Plaintiff 
then elected to treat the contract as repudiated by the Defen¬ 
dants and claimed damages for wrongful dismissal. 

McCardie J. gave damages as for wrongful repudiation 
of the contract, inasmuch as the Company had forbidden 
the Plaintiff to fulfil any of his duties and so prevented him 
from earning commission, and they decisively ended his 
attendance at the premises. These facte were close to those 
in Turner v. Goldsmith, but distinguishable from Turner v. 
Saivdon, He noticed the doubts expressed by Stirling L.J, 
and shared them. 

In Wallwork v. Fielding & ors., [1922] 2 K.B, 66 C.A. tlie 
material facts were tliat the Plaintiff was a sergeant of Police 
in the service of a Municipal Corporation; that by the Muni¬ 
cipal Corporation Act 1882 a Committee of the Municipality 
known as the Watch Committee had by sec. 191(4) of that 
Act a power of suspension conferred upon it; that the 
Watch Committee, in view of conduct on the Plaintiff's part 
which they considered improper had reduced him to the 
rank of a third-class constable, and had then transferred 
him to pother part of the district; that when directed to 
parade in the last-named rank he had refused to do so, 
whereupon the Watch Committee suspended him from duty 
and stopped his pay until further orders; that, later, the 
Plaintiff accepted their decision and returned to duty. The 
Watch Committee having declined to pay him any wages 
dining the period of his suspension, the Plaintiff brought 
his action to enforce his claim for wages while so suspended. 

It was contended for him that the Watch Committee had 
lost their power to suspend by reason of certain Regulations 
promulgated under the Police Act 1919. The Court of first 
instance, agreeing with his contention, gave judgment in his 
favour. The judgment having been reversed by the Divi¬ 
sional Court, Plaintiff appealed. 

The Court of Appeal unanimously upheld the decision of 
the Divisional Court. Incidentally they discussed the effect 
of a power of suspension where—as in the case before them 
such power existed and had not been lost by subsequent 
legislation. It was argued for the Plaintiff-Appellant that 
assuming the existence of a power to suspend, such a 
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p6wer does not import a power to withhold pay during the 
suspension. 

‘.‘I should ha.ve tliought/' said Lord Sterndale M.R. in 
answer to that contention, "that power to suspend the opera¬ 
tion of a contract necessarily suspended its whole operation 
including not only the performance of duty but also the 
right to pay during the period of suspension.” Adverting 
to Hanley's case (sM^r^) the Master of the Rolls considered 
tliat the foregoing view of the matter was implicit in the 
several judgments delivered in that case. Warrington and 
Scnitton L.JJ. concurred, the fonner dealing with the topic 
of suspension as follows: ” 

“It is said that the power to suspend does not involve the 
power to abstain from payment of salary. In my opinion 
that argument is unfounded for this reason. The relations 
are those of employer and employed. If the employed is 
suspended from his functions as an employed person, it 
seems to me the effect of that is to suspend the relation of 
employer and employed for the time being; to excuse the 
servant or the employed person from performing his part 
of the contract. It would be a most extraordinary thing 
if suspension (assuming that there is power to effect suspen¬ 
sion) were to be so one-sided that ine servant were to be 
excused from performing his part of the contract while the 
employer was to remain liable to perform his. It seems to 
me that suspension suspends for the time being the con¬ 
tractual relation between the parties on both sides.” 

In this case, too, the dictum of Cotton L, J. ha the Boston 
Deep Sea Fishing case was not noticed. It may, with all 
due respect, be questioned whether in the light of that 
dictum, the view that by 'directing' a servant not to perform 
the duties failing to him under his conhact, a master thereby 
can treat the whole contract between himself and the servant 
as in abeyance so as to avoid his own liability to pay wages. 
If the view expressed in Wallwovk's case be sound, a dis¬ 
honest master, possessed of a power to suspend and desirous 
of withholding wages from a servant till he finds it con¬ 
venient to pay him, has but to direct him not to attend till 
further orders. When Warrington L. J. speaks of the master 
as "excusing the servant from performing his duties”, it is 
surely questionable whether that word describes what a 
master has done when he exercises his power to suspend. It 
is submitted that the dictum of Cotton L.J. in the Boston 
Deep Sea Fishing case more correctly describes the master's 
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action, as 'directing', i.e,, ordering the servant not 
form the duties which the man has undertaken. Because 
the contract is subsisting, the man cannot but obey this 
order. In thus acting the master, it is submitted, is not 
'excusing' but - 'jeshaining' the servant and not for the 
latter's, but for, his own, convenience.^ 

As pointed out in an earlier chapter of this treatise® there 
is a long line of- cogent decisions to the effect that to be 
visited by illness is to suffer an act of God, which may 
temporarily prevent an otherwise willing servant from per¬ 
forming his duty. Nevertheless the doctrine to be collected 
from those cases is that the master is not discharged from 
his obligation to pay wages. If that be so, how can restraint 
on the servant, deliberately imposed by the master himself, 
so operate to the latter's advantage as to enable him to 
evade hisliabiEty to pay wages? Is it correct, then, to des¬ 
cribe the whole .contract as 'suspended' in the sense that it 
has ceased to have any effect, merely because the master has 
told the servant that he does not require his services at the 
moment? 

A number of modern cases in India have dealt with the 
topic of suspension as arising out of various contracts of 
service, and in so doing have noticed, and for the most part 
have sought to follow, one or other of the English decisions 
discussed above. It tfius seems unnecessary to look at any 
but a few of the decisions in India which preceded the more 
modern decisions alluded to. 

We may begin, therefore, by noticing a decision of a Bench 
of three judges of the High Court of Madras in 1898 Seshadri 
Ayyangar v. Nataraja Ayyar 6 - ors., I.L.R. 21 Mad. 179. 
The case had originally come before a Bench of two judges 
who disagreed and therefore sat with Collins C. J. as the third 
judge. The material facts were that the Plaintiff had been 
appointed a Trustee of a Hindu Temple by a Statutory Com¬ 
mittee constituted under sec. 3 of the jReiigiotts Endow¬ 
ments Act (XX. of 1863). On complaint to them, the Com- 

I, It 'would be otherwise if for fsafety. The eiffect of events of that 
example the premises in which work Mnd bringing work to a complete 
was usually' done had for some tern- stanfl-still is discussed later in the 
^porary reason become unsafe. In present chapter (vide pp. 342, 343 
such a case a master could justify post and Browning ^ ors. v, Crum^ 
an order directing any one or more lin Vcdley Collieries Ltd., [1926] 1 
of his work people not to work there K.B. 522, 

till further orders. That would be 3. Ch. TV, pp, 240 et seq 
a m<i>asure adopted for the servant's ante^ 
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purported to suspend the Plaintiff during enquiry into 
his conduct and did so without calling on him for an expla¬ 
nation. Shortly afterwards the Committee dismissed him. 
The Plaintiff thereupon instituted two suits^ one for damages 
for suspension, ancf by the other seeking an injunction res¬ 
training the Defendants from interfering with him in the 
discharge of his duties as a Trustee. Both suits were dis¬ 
missed m the Court of first instance. On appeal, Shephard 
J. expressed the opinion that the suspen.sion was illegal. 
Davies J, finding as a fact that the Committee had acted in 
the hona fide belief that it was for the good of the Temple 
that the Plaintiff should be suspended during the enquiry, 
regarded that as a ground for holding that the suspension 
was not illegal. Collins C.J, considered that the Committee 
might suspend for good and sufficient cause, but not other¬ 
wise. Holding, further, that there was no such cause, he 
agieed witli Shephard J. that in the circumstances the sus¬ 
pension was illegal and that the Plaintiff was entitled to 
substantial damages. The learned Chief Justice is reported 
as saying that "tiie power of suspension is the same as the 
power of dismissal. 

Earlier decisions in the Madras High Court were cited with 
the view of showing that the trustees had been vested with 
powers akin to tliose of &e Board of Revenue and which the 
Board in turn had obtained from the Government of India. 
It was therefore contended that as the Government could 
%uspend’ or ‘remove’ any one whom it had appointed to an 
office, the trustees could do likewise. This reasoning found 
favour witli Davies J. 

The above-mentioned case was cited and distinguished by 
a Bench of the High Court of Madras some years later which 
had before it the case of K, Sheshcidyi lyeagat v, Rungd 
fattar, (1911) 21 M.L.J. 580. On the question of mixed 
law and fact involved, it was held that the Plaintiff was an 
archakar and that though his tenure of tliat office was here- 
^tary^, he was essentially in the position of a servant and 
that his relationship to the trustees was wholly different from 
mat which obtained between the trustees and the Temple 
Committee in the case of Seshadri Ayyangar v. Nataraja 
Ayyar (s'upra). It was stated in the course of the judgment 
mat it may not be that in every case where the right to 
disraiss exists, the right of suspension is necessarily incidental 
to It. Such might not be the case where the right depend¬ 
ed on the constraction of statutes or of the rules of a club. 
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In referring to S&shadri Ayyangat v, Nataraja Ayyar and 
particularly to the judgment of Collins C.J., it was observed 
that tlie latter did not apparently have regard to the differ¬ 
ence between "punitive'’ suspension and "suspension pend¬ 
ing enquiry". 

Two English decisions were referred to, the earliest being 
The King v. The Mayor, Aldermen 6 - Common Council of 
London, (1787) 100 E.R. 96. That was a case where a 
clerk entitled to life tenure of office failed to get a mandamus 
against the Defendants to restore him to his office, on the 
ground of want of notice before suspension. 

It is submitted that tliis English case could afford no real 
aid in disposing of the issues before the Madras High Court. 
The rights and privileges of the Mayor and Corporation of 
the City of London depend partly upon their Charters and 
partly on almost immemorial custom.^ 

The other English decision mentioned is Barton v. Taylor 
decided by the Privy Council in 1886 on appeal from New 
South Wales (ii A.C. 197). The matter agitated in that 
case was the right of the Legislative Assembly of New South 
Wales to cause a member, who had refused to leave the 
Assembly—^pursuant to a resolution passed by it "to be sus¬ 
pended from the service of the House”—to eject him there¬ 
from, and prevent him from re-entering it. The decision 
come to has no bearing upon any contractual relation be¬ 
tween a master and his servant. 

In District Council Amraoti v. Vithal Vinayak Bapat, 
A.I.R. 1941 Nag. 125, the Defendant-Appellant was the 
District Council, and the Plaintiff-Respondent a teacher at 
one of the Council's schools. He was suspended from duty 
on the 28tl» April 1937 but reinstated on tlie 12th June 
following. The Appellant Council having refused to pay 
the Plaintiff’s salary during the period of his suspension, 
a suit was instituted to enforce his claim. The court of first 
instance having decided in the Plaintiff’s favour, the 
Council appealed. 

In the course of a considered judgment dismissing the 
appeal, Vivian Bose J. delivered the following opinion 
touching the topic of suspension and a servant's claim to be 
paid wages during suspension in any case where suspension 
was lawful: — 


r. The £rst Charter was granted 
by William the Conqueror. Many 
of the customs aHiided to are said 


to have origiBated in Anglo-Saxon 
times. 
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"It is to my mind clear that an ordinary master not 
^ven special powers by statute or by some rule or law 
fiowitig from a statute has no power to suspend a servant. He 
can either dismiss him or continue him in service oh fresh 
terms. In either case the servant is entitled to be paid up to 
the date of dismissal in the one case or of continuance in 
service in the other. This rule is enunciated in Secretary of 
State V. Surendra Nath, A.I.R. 1938 Cal. 759, and Kamini 
Kumar v, Rebati Raman Das, (1920), 33 C.L.J. 336. Re¬ 
liance was also placed on Tikaram Bania v. Gendalal, A.I. 
R. 1933 Nag. 247. The Nagpur case is not quite in point, 
but it is of assistance in this way; it decides that a servant 
is entitled to be paid his wages up to the date of dismissal 
even if he has not worked in the interval. If, ^erefore, a 
servant who is dimissed is entitled to be paid his wages up 
to the date of dismissal, it is clear that a servant who has 
not been dismissed but continued in service has a right to 
similar treatment. 

"In an ordinary case of master and servant, a master who 
dismisses his servant has to justify his action in a Court of 
law, if the servant brings an action for wrongful dismissal. 
If the servant'succeeds in showing that the dismissal was 
without justification, he is entitled either to his wages or to 
damages. If a master has no power of suspension, then he 
can only justify a refusal to pay the wages during the period 
of suspension on the ground that he had a right to dismiss 
the servant because of some wrongful action justifying dis¬ 
missal or that, instead of exercising the right he came to a 
fresh agreement with the servant under which the servant 
rather than be dismissed agreed to forego his salary 
during a certain period and agreed to continue to serve on 
fresh terms under a fresh contract. But it would be 
necessary for the master to prove in such a case first, that 
there is this fresh agreement, and secondly that he was 
justified in dismissing the servant and thus forcing him into 
a fresh agreement." 

In three other ca.ses decided by the same High Court and 
all by single judges, Co-operative Central Bank v. Trtmbak 
Narayan Shinganwadikar, A.I.R. 1945 Nag. 183, Debt Dutt 
Dube V. Central India Electric Supply Co., Ltd., A.I.R. 
1945 Nag. 244 and Municipal Committee Buldana v. D. S. 
Karve, A.I.R. 1946 Nag. 347, it was held tliat a power to 
suspend was no part of the general law of Master and Servant 
in India. The English decisions noted above {Warhurton, 

22 
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Hanley and Wallwork) were considered, and it was regjMi^ 
ed as to be collected from them that in instances where a 
power to suspend the servant was vested in his employer 
and that power was vahdly exercised, the whole con¬ 
tract was suspended, and the servant could not claim 
wages for the period during which die order of suspension 
subsisted. 

In the first of the three Nagpur decisions just referred to 
{Co-operative Central Bank case) the material facts were 
that tile Plaintiff-Respondent was an accountant in the ser¬ 
vice of the Bank. He was suspended from the ist October, 
1939 to tlie 15th June 1940, and resigned on the ist Novem¬ 
ber, 1941. The Bank having refused to pay him anything in 
respect of the period of suspension, he sued them and 
obtained a decree in his favour, the Court holding that the 
bank bad no power to suspend the Plaintiff. Reliance 
there had been placed on the District Council Amraoii's 
case. On appeal it was contended for the Bank that'in the 
last-named case the Court had overlooked the provisions 
of sec. 16 of the General Clauses Act (X of 1897) in which 
(as it was said) it had been laid down that a power to appoint 
included the power to suspend. By sec, 43 of the 
Co-operative Societies Act (II of 1912) a Provincial Govern¬ 
ment is empowered to make rules and therein might provide 
for the appointment, suspension, and removal of members 
of the Committee of .'Management and other officers. The 
definition of an officer did not either expressly or inferenti- 
ally include an accountant. The Plaintiff in the case, 
therefore, could not be suspended by virtue of any such 
rule. 

It is to be noticed that in none of the foregoing Indian 
decisions was the dictum of Cotton L.J. in the Boston 
Deep Sea Fishing case cited, nor was any argument advan¬ 
ced such as has been put forward by the present writers on 
pages 333, 334 of this Chapter. 

In view of the reference in the Co-operative Central Bank 
case to tlie General Clauses Act the reader's attention must 
in conclusion be drawn, to the material terms' of that Statute. 
The section alluded, which is sec. 16, was first amended in 
1928 and again in 1937. It now reads as follows: — 

Where, by any Central Act or .Regulation, a power to- 
make any appointment is conferred, then, unless a different 
intention appears, the authority having for the time being 
power to make the appointment shall also have power to 
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Md or dismiss any person appointed whether by itself 
br'any other authority in exercise of that power. 

It will be seen from the phraseology of the foregoing sec¬ 
tion tliat it has a strictly limited, application and is not 
concerned with the ordinary contract of Master and Servant. 
It is apparent, therefore, that the ordinary employer cannot 
avail himself of the foregoing section as conveying any right 
to suspend. 

A review of the English and Indian case-law touching the 
topics of suspension as such and the suggestion that when¬ 
ever a power to suspend exists it carries with it the right to 
withhold wages during the period of suspension, leads the 
writers to formulate 'toe following submissions in proposi¬ 
tional form; 

(i) The power to suspend, in the sense of a right to 
forbid a servant to work, is not an impLie.d term in an ordi¬ 
nary contract between Master and Servant; (ii) such a 
power, in any event, can only be the creature either of a 
statute governing the contract, or of an express term in tlie 
contract itself; (iii) that it does not necessarily follow that 
even a power to suspend entitles the employer to wldthold 
wages-~the right to withhold which must itself depend either 
upon statute or upon an express term in the relative con¬ 
tract; (iv) that in grave emergency it may be necessary for 
the safely of tlie seiwant or of the joint enterprise in which 
the parties are engaged, to order an employed person not to 
work at_a particular time and/or place till further orders; 
(v) if a jurisprudential ground be requisite, in order to sup¬ 
port the view of an employer’s right in the immediately fore¬ 
going regard, such a ground may be found in the notion 
that some such_ term may be implied as something without 
which the particular contract in suit might prove unwork¬ 
able in a business sense. 

Lastly, U is submitted, that if such a stoppage be neces- 
sary^ and_ in fact prove only temporary, there would still be 
no right in the master to withhold wages, unless the servant 
himself was for ^e same reason unwilling to work at the 
time and place mentioned in the employer's prohibition. On 
the other hand if'the stoppage'be such as likely to extend 
over a prolonged period, either party might regard the con- 
tpact^ as frustrated, with the results in India for which 
relative law has made provision.^ 

X. See as to (a) Acts of God (b)' I of a contract and its results pp, 340, 

major and (c) as to frustration I 341 posL 


THE LAW OF MASTEK AND SERVANT 

^ Other Hindirancea. The most potent hindrances to 
formance are those broxight about by the elementary f 
of nature unconnected with the agency of man or any other 
cause: NugPMt v. Smith, {1876) i C.P.D. 4^3^* These are 
sometimes referred to in the books as 'acts of God’—not, of 
course, in the ecclesiastical and biblical _sense, according to 
which everything or almost everything is said to be the act 
of God: Hamilton Fraser & Co. v. Pandorf & Co., (1887) 
T2 App. Cas, 518 H.L. 

Act of Grod or vis major, Ordinary examples of such 
occurrences are earthquakes, floods, damage to structures 
by lightning, etc. Unforeseen circumstances of a different 
order fall within the wider doctrine of vis major or, as 
translated into French, force majeure. When however, in 
Matsoukis V. Priesintan S' Co., [1915] ^ K.B. 681 

the French phrase above-mentioned came up for construe, 
it was held to be a purely continental notion figuring in the 
Code Napoleon and, according to the testimony of a Belgian 
lawyer, to be apparently wider either than the notion of an 
'act of God' or of vis major which later is regarded as 
extending to occurrences such as rebellions, enemy action 
and even strikes and lock-outs. As to floods and high tides, 
to be within the doctiine of an act of God, it must be an 
extraordinary flood or tide, such as no reasonable person 
would anticipate: R. v. Essex Commissioners of Seioers, 
(1885) 14 Q.B.D, 561 C.A. So, too, unexpected damage 
by rainfall such as could not reasonably have been 
anticipated, and not merely^ an unusual rainfall such as the 
party seeking to bring it within the doctrine ought to have 
been prepared for: Dixon v. Metropolitan Board of Works, 
(1881) 7 Q.B.D. 418. 

In India, where many floods are of regular seasonal occur¬ 
rence, where spring tides in deltaic rivers bring tidal waves 
(in England often spoken of as ‘bores’), and where the 
advent of hot weather in the plains is often ushered in by 
thunderstorms of great severity, the foregoing doctrines need 
to be carefully kept in mind in cases where, because of cir¬ 
cumstances brought about by such occurrences, employed 
persons are involved in periods of unintended idleness. 

In the situations envisaged, performance^ may be auto¬ 
matically suspended for some time, or possibly altogether, 
where not more than a temporary stoppage of w'ork seemed 
likely. Thus it becomes a pure question of business expe¬ 
diency whether to discharge servants who cannot in these 
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^^^cumstances perform the tasks for which they were engag¬ 
ed, or whether—especially in the case of persons not easily 
replaced—^they should be retained in service. The one 
matter of law which arises where a man is discharged is tihe 
payment of wages in accordance with the contract during 
the period in which a contractual notice or a reasonable 
notice is running. On the other hand if the master, in spite 
of the period of temporary idleness, elects to retain the ser¬ 
vant in his employment he cannot, it is submitted, unless 
protected by a clause giving him the right to suspend and to 
withhold his servant’s wages, evade payment to him. 

War, threats of war, and governmental steps for the pro¬ 
tection of the community in like emergencies sometimes 
involve compulsory removal of an industry or of a school 
from the place in which the relative contracts of service were 
intended to be performed, to some other place, which may 
well prove to be at a considerable distance. In such circum¬ 
stances the parties are left to accept or refuse the altered 
conditions. It will be remembered by the reader that a 
master cannot unilaterally vary a contract of service: which 
means, in the present context, that he could not, apart from 
the terms of tlie contract or by force of subsequent agree¬ 
ment, compel his servant to serve anyw'here but in the place 
which, under the original contract, the parties meant the 
services to be performed. The contract may be such— as 
in the Ottoman Bank case {supraf —as invests the employer 
with power to transfer the servant from one branch to an¬ 
other of his business. On the other hand, (for example, 
transference from school buildings in Calcutta to school 
buildings in some other part of India) the mere fact that 
such a trarisference was rendered necessary by unforeseen 
circumstances, not due to the fault of either party to the con¬ 
tract, would not entitle the master to require the servants 
of the school—^be they assistant masters or domestics—^to 
serve outside Calcutta, unless they consented to do so._ Such 
an agreement would be a bilateral and not an unilateral 
variation of the original service contract, and would thus 
be binding on both parties. 

Frustration. The impossibility of carrying out a contract 
—a situation for which in modern parlance the word 
‘frustration’ is commonly used—frequently involves the 
rights of servants, properly so-called, as well as those of 
other employed persons. True it is that, perhaps, most of 

I. p. 72, anten But compare the otiier case on p, 77, 
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the case-law till very recently was concerned with tlie ims- 
tration of commercial contracts, and often enough with 
contacts particularly belonging to the carriage of goods by 
sea and the employment of shipping generally. But in many 
other cases the destruction of premises by fire—to take one 
familiar example — and the stoppage of work in coal mines 
for a variety of reasons not to be attributable necessarily to 
negligence on the part of either employer or employed, 
directly involve the question whether under such circum¬ 
stances a master is bound to pay the wages of his unemploy¬ 
ed work-people. 

Broadly put, v'hen tlie condition of things is such that 
'frustration’ properly describes it, the effect of English case- 
law has been embodied in the proposition that the loss lies 
where it falls. (See Chandler v, Webster, [1904] i K.B. 
493; Civil Service, etc.. Society v. General Steam Naviga¬ 
tion Co., [1903] 2 K.B. 756. The contract in its entirety is 
gone. And it is said that even an arbitration clause does 
not survive the dissolution. (See Hirji Mulji v. Cheong 
Yue S. S. Co., [1926] A.C. 497). So much for the English 
law of the matter. Scots law is otlierwise. By it pa3nnents 
made in advance, or which became due before the event took 
place by which the contract was frustrated,,jna,y be retained 
or recovered, but then only in so far as the party claiming 
to retain or recover can show that by reason of the dissolu¬ 
tion of the contract he has been out of pocket in respect of 
some initial outlay.' 

In India the matter falls to be dealt witii under the Indian 
Contract Act, and_, in the first place, under sec. 56 of the 
same. The material words appear in the second paragraph 
of that section and read as follows: — 

A contract to do an act which, after the contract is made, 
becomes impossible or, by reason of some event which the 
^promissor could not prevent, unlawful, becomes void when 
the act becomes impossible or unlawful. 

The consequences form the subject of sec. 65 of the Con¬ 
tract Act which reads: When an agreement is discovered 
ta be void, or when a contract becomes void, any person, 
who has received any advantage under such agreement or 
contract is bound to restore it or to make compensation for 
it, to the person from whom he received it. , 

The phraseology of this section is curious. Once again 
we have something rather confusing between the concept of 
an 'agreement' and what is conceived as making a 
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It is not easy to see how an 'agreement' can ever 
be void, since it must either be a contract within the meaning 
of sec. 10 of die Statute or it must be an agreement outside 
it: in other words not a contract at ail, but a nudum pactum. 
On the other hand, a contract can be void for any one of 
the reasons contained in the Statute. If therefore what is 
meant by a, 'void agreement’ is a bare or nude agreement 
which could never be a contract, the duty of restitution of 
anything paid under it is but equitable and could be enforc¬ 
ed under the section. Again where an agreement has be¬ 
come a contract within sec. lo, but, by the intervention of 
some subsequent event, has become void, the section im¬ 
poses as an equitable measure a common duty on the parties 
to make restitution of whatever they have received under 
the contract whilst the parties were still bound by it. So 
fa.r as contracts of service go, a sum deposited under such 
a contract as security, becomes refundable under this sec¬ 
tion. So, apparently, would be wages already received. 

It is not easy to see how, in view of the provisions of secs. 
56 and 65 of the Indian Contract Act, the English decision in 
Broiming & ors. v. Ctumlin Valley Collieries Ltd., [1926] 
1 K.B. 522 could well be applied in India, unless the courts 
were to'accept the jurisprudential basis on which Greer J. 
founded his decision, which was to import into the contract 
of service between the miners and the colliery proprietors 
an implied term that if through no fault of either party to 
the contracts of service, the mines should become unsafe 
for a short or a long period of time, the rights of the parties 
would be, during that period, suspended; no work would 
be done, and no wages would be payable. There is nothing 
unreasonable in such a suggestion; and the decision, now 
a quarter of a century old, has so far not been overruled 
or dissented from. The English decisions with regard to 
contracts of sea-service under the usual fonns of ship’s 
Articles which were considered by the learned judge in 
Browning's case (see pp. 530 and 531) did not, on the facts, 
present any instance where without any fault of the ship¬ 
owner it had become impossible either temporarily or per¬ 
manently to continue the agreed voyage. They do not go 
fax enough, even in the case of a seaman’s contract to 
establish the proposition that where the voyage becomes 
impossible through no fault of the owner the men are entit¬ 
led to their wages. "Indeed,” continued Greer J., "it has 
been finally decided that if performance of the contractual 
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"i^yage be prevented by some cause which is likely to las 
■'a long but indefinite time, both sides are released fi'om their 
bargain, and the seaman cannot recover wages in respect 
of any of the time when it has become impossible for him 
to continue to serve: see Horlock v. Beal, [1916] i A.C. 
486.” These English decisions touching the impossibility 
of performing in its entirety a contract of sea service are not 
to be reconciled with the provisions of sec. 65 of the Indian 
Contract Act. So th,at, if such a term as suggested by Greer 
J. in Browning's case be implied in contracts under ship's 
Articles made or to be performed in India, any such term 
would constitute a 'contracting out' by the parties of such 
rights as would otherwise be theirs under the Statute. 

Seamen. Our discussion of the position of a seaman 
when becoming unemployed in consequence of the wreck 
or loss of the ship on which he was employed would be 
incomplete without some reference to the Merchant Shipi}ing 
{International Labour Convention) Act of 1925.’ This 
English-statute definitely affects contacts into which seamen 
have entered under Ship's Articles. And as title payment of 
wages due and owing to foreign seamen might well take 
place, and does from time to time take place, in Indian 
ports, the Indian Merchant Shipping Act is at once attracted. 
The sections so attracted are secs. 42-51 including sec. 
43A which was inserted by the Indian Merchant Shipping 
Amendment Act (IX of 1931). Section 44 reads as 
follows: — 

(r) 7 'he master of every British ship shall, before pay- 
ing off or discharging a seaman, deliver at the time and in 
the manner provided by this Act a full and true account in 
a form sanctioned by the Governor General in Council of 
the seaman's wages and of all deductions to be made fhere- 
from on any account whatever. 

(2) The said account shall he delivered — 

(а) Wh&'e the seaman is not discharged before the 
shipping-m-aster, to the seaman himself not less 
than twenty-four hours before his discharge or 
payment off; and 

(б) Where the seaman is to he discharged before a 
shipping-master, either to the seaman himself. 


■S 


I. There is no corresponding 
enactment in India and the Indian 
Metrhant Shipping Act (XXI of 
1923) amended up to 1947 contains 


nothing corresponding to sec. t of 
the English statute alluded to. 

2. Today, tlie Central Govern¬ 
ment, 
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at or before the time of his leaving the ship, or to 
the shipping-master not less than twenty-four 
hours before the discharge or payment off. 

(5) If the master of a ship fails, without reasonable 
cause, to comply with this section, he shall for each offence 
be liable to a fine which may extend to fifty rupees. 

Paying Of! in India. An important provision touching 
pa5mieat of seamen who have signed Articles in a British 
ship is provided by section 51 of the Indian statute. This 
reads as follows; — 

Where a seaman or apprentice has agreed with the 
master of a British ship for payment of his imges in British 
currency, the seaman or apprentice shall be entitled to 
demand and recover in British Indian currency the amount 
due to him estimated according to the rate of exchange for 
the time being fixed by the Secretary of State for India in 
Council, with the concurrence of the Lords Commissioners 
of His Majesty's Treasury for the adjustment of financial 
transactions between the Imperial and the Indian Govern¬ 
ments/' 

As above pomted out, the passing by the British Parlia¬ 
ment of the Merchant Skipping {International Labour Con¬ 
vention) Act of 1925 cannot be disregarded in the foregoing 
context. The material part of section i of that statute 
reads: — 

(1) Where by reason of the wreck or loss of a ship 
on which a seaman is employed by his service terminates 
before the date contemplated by the agreement, he shall 

. subject to the provisions of this section, be entitled 

in respect of each day on which he is in fact unemployed 
during a period of two months from the date of the termina¬ 
tion of the service, to receive wages at the rate to which he 
was entitled at that date, 

(2) A seaman shall not be entitled to receive wages 
under this Section if the owner shows that the unemployment 
was not due to the wreck or loss of the ship and shall not he 
entitled to receive wages under this section in respect of any 
day if the owner shows that the seaman lefas able to obtain 
suitable employment on that day. 

The leading case on the construe of the above two sub¬ 
sections is the decision of the House of Lords in the two- 
appeals pronounced in 1930 {Ellerman Lines Ltd. v. 
Murray; and White Star Line etc. v. Commerford, A.C. 
126) where of five Lords of Appeal four were unanimous in 
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:^holding tha,t upon the true construction of the section, 

■" seaman whose service had been prematurely terminated by 
the wreck or loss of Ixis ship was entitled to receive the benefit 
■of the section whether or not his service under the Articles 
would in the normal way have terminated before the expira¬ 
tion of the two months alluded to in sub-sec. i, save and 
unless the ship-owner has discharged the onus cast upon him 
by sub-sec. 2. In those appeals the House held further that 
the section being unambiguous, it was not permissible to 
refer to the preamble of the Act or to the draft convention 
which the Act was intended to implement in order to 
give the section a meaning other than its natural meaning. 

The material facts in Murray’s appeal were that tlie ship 
in which he was serving was wrecked on the 28th February, 
1929 when homeward bound, and that had she survived to 
reach Middlesbrough, he with the rest of the crew would have 
been paid off on the nth of the following month, that being 
the end of voyage for which the Appellant had signed on. 
Actually the crew arrived at Liverpool in England on the 
4th of March, and Murray, under sec! i of the Statute allud¬ 
ed to, claimed wages for two months calculated from 28th 
February, that being the date of the wreck. He was in fact 
unemployed for the whole of that period, al^ough he had 
tried to secure work. The ship-owner paid his wages up to 
nth March, but declined to pay for any later date. Murray 
then brought his action first in a Court of Summary Juris- 
■diction which refered the case to the Probate, Divorce and 
Admiralty Division of the High Court where he obtained 
judgment in his favour. The owners then, appealed to the 
Court of Appeal which by a majority confirmed that judg¬ 
ment. With a view to discharging the onus under sub-sec. 2 
of sec. 1 the ship-owners gave evidence that there was a 
custom on the ship for men still serving on one set of Articles 
to be allowed to sign other Articles for a subsequent voyage; 
and had that been acted upon before the wreck, Murray 
would have still been in their employment on and from the 
date of the wreck. The House of Lords decided that the 
setting up of the custom had no relevance, since it did not 
provide employment for any period after the 2 months began 
to run, namely from the 28th of February. The Plaintiff 
thus succeeded. 

In the course of his opinion Lord Dunedin who moved to 
dismiss both appeals observed as follows; — 

'The appellants were very anxious to point out that the 
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•Convention, to give effect to which the Act was passed, used 
the word ‘indemnity’, and the only proper mdeimuty teat 
could, therefore, be given was the wages, so far as they 
would be due under contract, which contract was frusti'atea 
bv the wreck. I do not think there is anything in this ^gu- 
ment, and for this reason. If ‘indemnity’ is used in a loose 
sense, what is given by this Act is an indemnity whichever 
of the two views be taken, but if it is used in a strict sense 
and unless it is so used, it is no use to the appellants—theix 
'it is very significant that, although the framers of the Act 
are well aware of the word, for they refer to it m the pre¬ 
amble, when it comes to the operative section they do not 
use it. I think, therefore, we must take the Act as it 

stands.” . 

The facts in Commerford's case were held not to diller in 
any material particular from those In Mutt ay s case, ^be 
appeal of the ship-owners in Contifi&j'foTd s case, was, there¬ 
fore, also dismissed. 

The same provision of the Act of 1925 came up for scrutiny 
on an application under a reference by a Magisdate the 
Probate, Divorce and Admiralty Division of the High Court 
in England, in the case of The Terheuzen, [i 93 °] ^ -“b- 
E.R. 348. There the Plaintiff Marsh was serving under 
Articles in which the engagement was not to extend beyond 
30th June, 1937 brst arrival of tlie ship in the United 
Kingdom after that date, or the discharge of cargo conse¬ 
quent upon such arrival. On 27th January, 1937 the ship 
was driven agi’ound by stress of weather before reaching 
the coast of England; but many of the crew, including 
Marsh, continued to serve in her until the 5tb of May, i 937 
when the Plaintiff and others of the crew were paid off con¬ 
sequent upon the owner’s decision to abandon her. The 
Plaintiff Marsh then claimed ;g36-io-o as wages for two 
months to be calculated from tiie 5ib of May during the 
whole of which time he was unemployed. The owners 
desired the period of two months to be calculated from 27th 
January when tlie ship went aground. But the attempt 
to float her having gone on till the 5th of May, the Court 
held that she was not a wrecked ship within the meaning of 
the section till this later date. The Plaintiff therefore, 
succeeded in the action. 

As and when Articles signed in Britain come before a 
Shipping-Master in India on discharge or paying-off a crew 
in an Indian port, the Shipping-Master will have to bear in 
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rriind that the agreement embodied in them will attract the 
provisions of this British Statute, and thus his duty will be 
to see that the Master or the owner’s agents give the seamen 
concerned the benefit conferred by it. It may well be, and 
probably often is, tlie case, that included in such crews are 
people of Indian nationality. 

A short Amending Act (XLI of 1947) introduced, as sec. 
289C, provisions giving very wide powers to the Central 
Government, ‘'upon such conditions, if any, «s U may think 
fit to impose/’ to exempt any ship from anything required 
to be done or prescribed in pursuance of the main Act of 
the Merchant Shipping Acts^ or to dispense with the obser¬ 
vance of any statutory requirements in the case of any ship 
if satisfied either that the requirement has been substantial¬ 
ly complied with or is unnecessary in the circumstances of 
the case. It would seem that such wide powers might well 
be capable of abuse, and might largely nullify measures 
protective of merchant seamen which the legislature had 
been at pains to enact. 

Litigant Seamen. One year earlier had been passed tlie 
Merchant Seameri {Litigation) Act (XXI of 1946) described 
as one to provide special protection in respect of Civil and 
Revenue litigation affecting serving merchant seamen. It 
applies to every person except those subject to Naval Law, 
employed or engaged under an agreement on board a sea¬ 
going ship in any capacity, other than that of a pilot or 
apprentice but including that of Master. The word ‘agree¬ 
ment’ in this Statute is defined as meaning articles of agree¬ 
ment by which a seaman engages himself to serve on board 
a sea-going ship. 

The Act enables the Collector of a District to intervene in 
proceedings to which a seaman, ordinarily residing or 
having property in his district, is a party, and to certify to 
the Court tlie foregoing facts and further—if that be the 
case—that the seaman is then a serving seaman® or otlier- 
wise unable to appear before the Court. 

By sec. 3 a Plaintiff in a Civil Suit or an applicant in a 


I. This refers to the British 
Statutes BO named, the latest of 
%vhich is the Merchant Shipping Act 
TQ06* Uo repealed provisions of 
these Acts are in various contexts 
attracted by particular sections of 
the Jnddan Merchant Shipping Act 
1923. 


The expression 'serving sea¬ 
man' is not define <3 either in this Act 
or in the principal Statute. Xt must 
thereore be given its natural mean¬ 
ing as one bound by subsisting 
Articles- 
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Case or an Appellant in any Court where the oppo- 
^^site party is a seaman, or tliere is reason to believe that he 
is a seaman within the meaning of the Act, must include a 
statement to that effect in the Plaint, Application or Memo¬ 
randum of Appeal, as the case may be. 

By sec, 5 a Court on receipt of such a certificate by the 
Collector must ordinarily suspend the proceeding and give 
notice of its nature to the Shipping-Master. 

It is however provided that the Court may refrain from 
giving notice—(a) if the proceeding is instituted or made 
by the seaman alone or conjointly with others, with the 
object of enforcing a right of pre-emption’ or (b) if the in¬ 
terests of the seaman in the proceeding are, in the opinion 
of the Court, either identical with those of any other party 
thereto and adequately represented by such other party, or 
merely of a formal nature. 

By sub-sec. 2 of sec. 5 if it appears to the Court before 
which any pi oceeding is pending &at a seaman, though not 
a party to &e procee^ng, is materially concerned in its out¬ 
come and that his interests are likely to be prejudiced by his 
inability to attend, the Court may suspend the proceeding 
and shall give notice thereof in the prescribed manner to 
the Shipping-Master. 

If, on receipt of such a notice from the Court, the Ship¬ 
ping-Master certifies to the Court ttiat the seaman is a serving 
seaman, the Court must thereupon postpone the proceeding 
for the prescribed period or, if no period has been prescrib¬ 
ed, then, for such period as it thinks fit; provided that if by 
reason of the continued absence of the 'seaman the question 
of any furtirer piostponement of the proceeding in respect 
of that seaman arises, the Court shall in deciding the ques¬ 
tion have regard to the purposes of this Act—a, somewhat 
vague phrase which, it is submitted, will not be easy to 
apply. 

Should the Shipping-Master either certify that the seaman 
is for the time being a serving seaman or if for two months 
from the date of the receipt of the notice fails to certify, the 
Court may, if it thinks fit, continue the proceeding. 

By virtue of sec. 7 a seaman himself while serving, or on 
his death his legal representative, may apply to the Court 

I* Prft-emption is a Term of Art of certain disabilities would 
arising in India ont of certain otbemiae not be subject of 
persona! laws and connotes the sale- It does not apply to land in 
right to acq[uire what by reason cantonments. 
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have a decree or order set aside on the ground that it was 
passed against the seaman while he was a serving seaman; 
in which case if the Court, after hearing the opposite party 
or parties, be satisfied that the interests of justice require 
that the decree or order should be set aside as against the 
seaman, shall, subject to such conditions, if any, as it thinks 
fit to impose, make an order accordingly, and in a proper 
case may award damages against the opposite parties. 
Where the decree or order has been so set aside, the Court 
will appoint a day for proceeding with the suit, application 
or appeal, as the case may be. 

Where tlie decree or the order sought to be set aside is of 
such a nature that it could not be set aside against the sea¬ 
man only, it may be set aside as against all or any of the 
parties against whom it was made. 

Modifications are provided as to limitation in proceedings 
to which a serving seaman is a party. These modifications 
will be found in sec. 7(2) and sec. 8 of the Statute, which 
respectively read as follows: — 

The period of limitation for an application under sub¬ 
section (i) shall be sixty days from the date on which the 
seaman first ceases to be a serving seaman after the passing 
of the decree or order, or where the summons or notice was 
not duly served on the seaman in the proceeding in which 
the decree or order was passed, from the date on which the 
applicant had knowledge of the decree or order, whichever 
is later; and the provisions of section 5 of the Indian Limi¬ 
tation Act, igo 8 (IX of igo 8 ), shall apply to such appli¬ 
cations. 

8 . In computing the period of limitation provided in this 
Act or in the Indian Limitation Act, igo 8 (IX of igoH), or 
in any other law for the time being in force, for any suit, 
appeal or application to a Court to which a seaman is a 
party, the period or periods during which the seaman has 
been a serving seaman, and if the seaman has died while 
he was a serving seaman, the period from the date of his 
death to the date on which his next of kin was first inform¬ 
ed, by the shipping master or otherwise, of his death, shall 
he excluded: Provided that this section shall not apply in 
the case of any suit, appeal or application instituted or made 
with the object of enforcing a right of pre-emption except in 
sPtch areas and in such circumstances as the Central Govern¬ 
ment may, by notification in the official Gazette, specify in 
this behalf. 
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of Action, 


r 

DETEmilNATlON 

As already explained for the benefit of the ordinary reader* 
the words 'to determine', in the language of lawyers, mean 
'to bring to an end'—'to make an end of'. There are many 
ways in which a contract of service may be brought to an 
end. For example, it may be brought to an end by opera¬ 
tion of law. Such is the case where a contract in its. 
inception lawful becomes later unlawful by reason of some 
statutory provision. It may come to an end also by the- 
compulsory transfer of a man's service to the State, such 
as arises when a servant is lawfully called up for service- 
with the Armed Forces cither by conscription or for duty 
as a reservist; or, again, by virtue of some statutory enact¬ 
ment by which the concern in which ‘the man is working 
is taken over under a scheme of nationalization whereby 
all the concern's own employees are transferred to the new 
management® with effect from a particular date. 

I. Vide Ch, I, p. 24. 2. Vide Ch, II, pp, 72, 73. 
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A contract of service, because of its personal nature, 
automatically, determined,,in the afeove^jscnse, by the death, 
of eitHer of the parties and in the'cate of a firm by dissolu¬ 
tion of partnership.' It will also come to an-end by 
efflux of time: - That-happens-where'the .contract is for 
a terra certaih, and the -period - named -haS run out.' It 
comes to an end, also, .where its'due'jJerfotmance has be¬ 
come impossible _ th.rough pircumstancca-over which neither 
party has control. No one is„ required’by law to do the 

impossible.* '' ■ • 

The first , two paragraphs of sec. 56 of the Contract Act 
lay down the effects of entering into an a^eement which is 
eitlier unlawful or becomes so, or which, either ah iniUo was 
impossible or had become so by reason of supervening cir¬ 
cumstances. The paragraphs of sec. 56 above alluded to 
read as follows: — 

An agreenteni to do an act impossible in itself is void, 

A contract to do an act which, after the contract is made, 
becomes impossible, or, by reason of some event which the 
promisor could not prevent, unlawful, becomes void when 
the act becomes impossible or unlawful. 

Before industrial legislation had affected Contracts of 
Service to any large extent in India, the position created by 
a strike was judicially considered by the High Court of 
Calcutta in East Indian Railway Co, <5- anr, v. Skewbux 
Rov Ghanshayamdas, (1925) ^2 C.W.N. 805, where it was 
held tliat the mere proclamation of a strike does not, of 
itself, terminate the relation of Master and Servant and 
make the servant lose his character as such; though there 
may be additional circumstances consequent on a strilce 
which might determine that relationship. 

The foregoing circumstances bringing about the determi¬ 
nation of a contract of service are not exhaustive. But it 
is thought that enough has been said about them eplier in 
the present volume to illustrate the above propositions. 

By Operation of Law. The reader has been reminded 
above that the death of either party to a contract of service 
automatically determines it. This is so because the relation- 



I. Hall V\ Wright^ (tB 59 ) ^3 & 
E 765, 793 I Sttihbs V. Holywell 
Rly., (1867) 2 Ex, 311 ; Braes v. 
Colder ors.^ [1895] 2 K,B- 253. 
A contract of apprenticeship is 
determined for like reasons, because^ 
in some sense an apprentice is re¬ 


garded as serving his master. Vide 
Ch. Ill, p, 17S, 

2- Such an event frustrates the 
contract. The student may remem¬ 
ber the maxim lex neminem ad 
vana eogit : the iaw requires no one 
to pursue a vain task. 
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between Master and Servant is personal. For similar 
- reasons the dissolution of partnership, where a firm is the 
employer, bripgs about tlie determination of the contract.* 
And inasmuch as a limited liability company is, in contem¬ 
plation of law, no more than a special form of partnership, 
the winding up of a company or even the appointment of 
a Receiver and Manager while a contract of service with 
the company is still in esse under which a servant 
is entitled to specific notice, operates as a wrongful dis¬ 
missal: Reid u. Explosives Co., {1887^ 19 Q.B.D. 264. In 
the latter case the Manager and Receiver appointed by the 
Court had retained the Plaintiff in his same position and 
at the same salary and in this way the Plaintiff actually 
continued to receive remuneration over precisely the same 
period as was required for a valid notice of discharge under 
his contract. That being so, and his duty as a person 
suing for a wrongful dismissal being to mitigate damages 
by obtaining other employment, it wa.s held that those 
were the very conditions which the facts disclosed. Thus 
he was not entitled to any further sum by way of compen¬ 
sation. 

There remain to be considered in rather more detail 
certain other ways in which a Contract of Service may be 
brought to an end. These are (a) by resignation on the 
part of the servant; (b) by the servant's discharge; (c) by 
one or other of the parties rescinding the contract; and 
(d) lastly by the master dismissing the servant. These 
particular topics will be found separately discussed in tiie 
following pages. 

Resignation, The word ‘resignation' is not a Term of 
Art, It only means ‘give up’. Resignation by a servant 
does not operate as discharging the contract by bringing 
it lawfully to an end, unless such resignation be accepted 
by the master. When tliat is the case, the parties have, 
by agreement, determined the contract from the date of the 
master’s acceptance. But if the resignation he not accep¬ 
ted, the servant remains bound, and should he choose to 
withhold his services, his conduct will be a breach of the 
contract entitling the master to damages, unless, though 

1* In Brace v, Catder & ors*. He was held not to be entitled to 
(supra) the Plaintitf had refused damages, on the ground that it was 
to accept employment with the his duty to mitigate them and this 
^constructed firm, although ha he bad failed to "do in declining the 
was offered precisely the same terms said o0er. 
as under the ongmal partnership. 
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^Speaking of his action as one of resignation, the sery_ 
is in fact mentioning a date for it to take effect wtiicn 
would bring his conduct within what the contract requires 
as a proper Notice to determine it. Thus, where the Plam- 
tiff whilst on leave without pay wrote purporting to resign 
his service with an Indian Railway Company and at the 
end of the leave granted him did not return to duty, the 
Railway authorities, after a suitable peiiod in this instance 
six days were allowed to elapse from the date when he 
should have reported for duty—dismi^ed him: Gane^ 
Ram Chandra v. G.I.F. Railway Co., (1900) 2 Bom. L.R. 
700. The servant in that case then sued for monies 
allegedly due to him, and took the line that by his resigna¬ 
tion the relation of Master and Servant was at an end. 
It would have been, if his letter or verbal intimation that 
he would cease work corresponded with the agreed period 
of notice or amounted to reasonable notice. Resignation 
is not a word ordinarily used to describe that attitude. It 
means an intimation simply that the servant either is going 
to leave or desires to do so. It is invalid unless it (a) 
amounts to notice or (b) is acceded to by the master. 

In the case alluded to, the curious argument was advanced 
for the PlaintifE that there was no service from which he 
could be dismissed. It was held that his letter of resigna¬ 
tion was an intimation of his intention not to perform toe 
service to which he was bound, and that there was thus 
an anticipatory breach which entitled the Defendants to 
determine tlie contract by dismissing him. Jenkins C.J. 
observed in that case: ‘*A contract of service is continu¬ 
ing in its nature, and its continuance and the obligations 
under it can only be terminable in certain defined modes. 
Mere resignation is not enough, unless it is assented to, or 
unless it comply with those terms which the law implies, 
or the prior agreement of the parties may permit." 

It sometimes happens, however, that a master takes upon 
himself to call for his servant’s 'resignatoin' and to do 
so under such conditions as amount to duress, as for 
instance, if he should indicate that the consequence of not 
resigning would be dismissal, dhus, in Stephenson v. 
London Joint Stock Bank Ltd. (1903), 20 T.L.R. 8 where 
the clerk was "required to resign," he was held to have 
been dismissed, Halsbury L.C. observing^ that the use 
of polite instead of perernptory language did not alter the 
fact." This case was followed in Abraham Reuben v. 
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_ ijpwyrtc Mumcipality, {1927) 113 I.C. 387 (Sind). The 

the decision in that case was thus expressed: "The 
Test to determine whether a person has resigned his services, 
or has been dismissed therefrom, is whether the actions 
and conduct of such person evince an intention no longer 
to be bound by the contract of service; on the other hand, 
if the conduct of the employer amounts to a basic refusal 
to continue the servant on the agreed terras of employment, 
then there is at once a wrongful dismissal and repudiation 
of tlie contract, even if the servant leaves service in pursu¬ 
ance of a request to resign." See also Rubel Bronze etc. 
V. Vos., [191S] I K.B. 315. 

Discharge. The reciprocal promises which every con¬ 
tract to be valid must contain are said to be 'discharged' 
when the promisors have fulfilled their respective obliga¬ 
tions. So, in a contract of seivice, when what is required 
of both parties has been performed, the contract may pro¬ 
perly be spoken of as discharged, and in that manner to 
have come to an end. A less exact use of the word 'dis¬ 
charge' is constantly found on the lips of employers and 
employed, and today is indeed frequently adopted by 
lawyers as useful enough, and so as scarcely to be avoided. 
So, too, learned judges are sometimes found per incuriam 
to use the words 'dismissal' and 'discharge' as if^ in con¬ 
templation of law, they were interchangeables. An 
example may be found in Addis v. Gramophone Co, Ltd., 
[1909] A.C. 488, at 493, where Lord Atkinson observed 
of the Plaintiff that, "He had been illegally dismissed 
from his employment. He could have been legally dis¬ 
missed by the six montlis' Notice which he in fact received. 
But the Defendants did not wait for the expiry of that 
period." So it is that we constantly find some such phrase 
as 'the man was discharged', or the man 'may be 
discharged on one month's notice', and so forth. But the 
word 'discharge' should, it is submitted, be restricted to the 
discharge by the master of such part of the contract bet¬ 
ween him and his servant as relates to terminating it by 
giving the agreed amount of notice or by giving reasonable 
notice, or, again, by a payment and acceptance of money 
in lieu of notice; for thus the contract is brought to an end 
by a method contemplated by the contracting parties. So 
to terminate the contract may usefully be distinguished 
from 'dismissal,' which really means sending the servant 
away; and represents a summary method of terminating 
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the relationship of master and man, so as to prevent 
servant from resuming work; whereas, by virtue of a dis¬ 
charge on proper notice, the servant yolunt^ily withdraws 
from further labour. There is thus in strictness no such 
tiling as 'wrongful discharge’; for, if the method pursued 
by the master in bringing the contract to an end be wrong- 
fid, his conduct in so acting operates as a ‘wrongful 

Where the contract lays down the period of notice which 
will suffice to bring the contract to an end, no difficulty 
arises in giving eficct to it* It is wlicro the contract is silent 
on that subject, that parties resort to Htigation; for only 
thus, what would, in the circumstances, sound as reason¬ 
able notice can be conclusiyely decided. It sometimes 
happens, however, that disconformity is to be seen between 
a clause in a contract of service indicative of the term 
during which it is to subsist and some other provision. For 
example in Re: African Association Ltd. and Allen, [1910] 
I K.B. 396 a contract by clause 2 expressed the master's 
agreement to employ for two years, but contained a pro¬ 
vision that tile master might determine the contract earlier 
at his absolute discretion. It was held that in the absence 
of misconduct on the part of the servant the master was 
not entitled to terminate the contract without reasonable 
notice. Whether a notice is reasonable depends on the 
nature of the service, the locality of the appointment and 
on other surrounding circumstances. See T.V, Sundaresan 
V. C.P. & Berar (supra). In that case it was held wi& 
reference to the particular context that a notice given in 
the middle of the month to take effect in the middle of the 
succeeding month is not invalid. See also; Sukharam v. 
Ram Krishna, A.I.R. 1941 Oudh 10, following Moola v. 
Bose, A.I.R. 1916 Lower Burma 112 and A. David v. 
Superintendent St. Anthony High School, (1920) 63 LC, 
982; Kamini Kumar Chanda (Chairman, Silchar Muni¬ 
cipality) V. Das, 33 C.L.J. 336; Deiaram v. Forbes, A.I.R. 
1930 Sind 17; Bimala Charan Batabyal v. Trustees for the 
Indian Museum, A.I.R. 1930 Cal. 40^. 

It is to be collected from these decisions tliat the question 
whether a notice be reasonable or not is one of fact and 
that a month's notice need not necessarily be a calendar 
month's notice. 

It is not necessary to multiply examples of the working 
out of the foregoing doctrine in India. In Wittenhaker v. 
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6- of&., (A.l.R. 1918 Cal. 337) the material facts 
were that the Plaintiff was appointed a college teacher for 
3 years from ist March 1912 at a monthly salary of 
Rs. 150 / - pl%% board and lodging. On 26th July 1916 he 
was given notice purporting to terminate his engagement 
from ist August and offering him one month’s salary in 
lieu of notice plus. Rs. 50/- for loss of board and lodging. 
These monies he accepted, but ‘without prejudice' and 
'under protest.’ He then sued for Rs. 1,690/-. It was 
held that the notice given him was unreasonable and that 
it should have been 3 months', and the damages allowed 
him were, therefore, decreed on that basis. In Green u. 
Cowles, A.l.R. 1933 Nag. 289 it was held on the facts that 
one month’s notice, and so one month’s pay in lieu thereof, 
was reasonable. In Municipality of Tatta n. Assanmdl 
Chandoomal, A.l.R, 1914 Sind 125 it was held that the 
P.laintif£ being in a superior position, namely a Secretary 
to a Municipality, was entitled to 3 months’^ notice. 

In England it is well settled that where the service is to 
be classified as domestic, the servant may be discharged 
on one calendar month's notice or payment of one month’s 
wages in lieu thereof. This, it has been stated, depends 
for its validity entirely upon long-recognised custom. In 
Lindsay v. Queen's Hotel Co, Ld., [1919] i K.B. 212 this 
custom, touching a purely domestic servant, had been held 
not to apply. It appeared, moreover, that the servant had 
herself given a month's notice and that her dismissal—held 
wrongful—took place during the currency of the servant's 
own notice. In such a case Avory J. ruled that the 
ordinary measure of damages for breach of contract must 
apply, and thus the Plaintiff was allowed all wages due to 
her plus wages for one calendar month, in addition to a sum 
for loss of board and lodging. ’ 

It is important to note that this custom in England applies 
only to domestic service. Thus, in all other contracts of 
service, the same can only be lawfully determined, apart 
from any actual stipulation as to notice, by the giving of 
what the law will regard as reasonable notice; and that, as 


2. Compare Gordon v. PotUt, 
(1859) I F & F 644, This \va9 a 
wroB^al chstnissal case, and there 
the jury vva$ directed that the Plain¬ 
tiff would he entitled to wages up 
to the last period she had worked 


and one calendar month's wages in 
addition as damages. Though the 
Plaintiff in that case was entitled to 
food and residence the Judge direct* 
ed that she could get no more by 
way of damages on that ground. 
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already stated above, will vary with the individual circums¬ 
tances of each case.' , 

It is sometiines forgotten that the master is as much 
entitled to reasonable notice as is the servant. And thus, 
if a servant abandons his service without reasonable notice, 
such conduct on his part amounts to a breach of contract 
which makes him answerable to his master in damages. 
And where the servant knows that the loss to the master 
of his service at the time he chooses to abandon it will, by 
reason of particular circumstances, expose his master to 
special loss, substantial damages may be recoverable at 
law,* In some instances a contract may provide for 
a penalty. In most such instances, however, the sum 
named as payable in the event of such a breach of contract 
is to be regarded as liquidated damages and not as 

a penalty.® . . 

If, however, a series of sums be mentioned m the con¬ 
tract as varying with specified breaches, such sums will 
be treated prima facie as penalties.* This subject will be 
found treated in rather more detail later in the present 
chapter under the specific topic of Damages.* 

In India, as already observed earlier in this treatise, 
almost all domestic servants and almost all labourers and 
industrial workers are employed under contracts which have 
been made orally, and which, in most cases, are determined 
orally. It may furtlier be stated that until relatively recent 
times in India the dismissal of a domestic servant, or of a 
labourer or industriaJ worker, w'as never questioned in a 
Court of T.aw. Nowadays, however, a good deal of such 
litigation has found its way into the Law Reports, mostly 
against railway undertakings or public utility concerns._ 
Where by the tenns of a contract the notice is required 
to be in writing, there is nothing to prevent the parties from 
subsequently agreeing to exchange a verbal notice; Latch- 
ford Premier Cinema Ltd. v. Ennion, [1931] 2 Ch. 409. 

loss caused to his master by leaving 
the latter’s service v^ithout notice, 
is not good law. See the discussion 
of this case on p- 264 ante. 

3. Imw y* Local Board, Red- 
diich, [1S92] I 127, 

4. Willson V. Love, [1896] x 
Q.B. 626 and Strichland v, Williams, 
[1899] 1 Q,B. 382. 

5. See pp. 407 et seq. post. 


1, For examples of what has 
been held sufficient i.e.^ reasonable 
notice in particular cases see Ch. II, 
pp. ri3-ii4 ante. 

2. Municipal Council Vuddalore 
V. T. M. Pa 7 tchapakesa Aiyar, 69 
I.C* 767. It is submitted that 
Pratt J.'s statement in Maung Aung 
Tha V. Mataig Ba Tha, A.LH- 
(1925) Rang 246 that a servant 
cannot be mulcted in damages for 
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is but an example of what is, after all, trite law, 
that is to say that the terms of any contract whether oral 
or in writing may always be varied by consent of parties; 
whereas none can be varied unilaterally. 

It is common to find a term in a conti‘act of service or 
in a document such as an appointment letter, from which 
some at least of the terms of such a contract are to be 
found recorded, describing the servant as a 'monthly' 
'weekly' or 'daily' servant, as the case may be. Where 
any such pro\’ision appears in the contract a notice 
to determine it must, to be valid, correspond with the 
period so mentioned. But the mere fact that a servant is 
paid his salary or wages monthly or weekly does not of 
itself make a notice conxsponding to that period either a 
sufficient or necessarily even a reasonable notice, though 
it is a circumstance to be taken into consideration for the 
purpose of deciding what would be a proper notice so as, 
on its expiration, validly to terminate the relation of Master 
and Servant. 

Discharge of Merchant Seamen. The topic of discharge 
of seamen in India is first dealt with in sec, 30 of the Indian 
Merchant Shipping Act (XXI of 1923) and refers to ship's 
Articles* when signed in India in the case of a foreign-going 
ship, whether the vessel be registered in India or elsewhere. 
By the terms of the last proviso to sub-sec. 2 of that section 
it is enacted that all such Articles shall contain whatever 
the Central Government has laid down as to stipulations 
concerning the discharge of crew, payment of their wages, 
and for theii’ return to the port at which they were shipped 
in India, or to some other port or on the termination of the 
Articles at a port outside India. 

The Section contemplates Articles under which a seaman 
may sign on for a voyage, or, if the^ voyages of the ship 
average less than six months in duration, may be made to 
extend over two or more voyages. Articles so entered into 
are styled 'running agreements'. It is further provided 
by clause (f) of sec. 30(1) that running agreements shall 
not extend beyond the next following 30th day of June or 
the 31st day of December or the first arrival of the ship 
at her port of destination in India after such date, or the 
discharge of cargo consequent upon that arrival. 


I. Thxooghout ihiB Statute tlie 
word Agreement is used for what in 
the language of Seamen and in the 


case-law is spoken of as the Ship's 
Articles. 
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By clause (g) it is provided that on every retiirn to 
Indian port before the final termination of a running agree¬ 
ment, the Master shall discharge .... before the Shipping- 
Master of such port any seaman whom he is required by 
law so to discharge . . . ; and shall upon every such return 
to port endorse on the Articles a statement (as the case may 
be) showing'either that no such discharge has been made 
or is intended to be made before the ship leaves the port, 
and that all such discharges have been made as are requir¬ 
ed by law. The running agreement so endorsed must be 
delivered to the Shipping-Master who, if satisfied that the 
statutory provisions relating to such Articles have been 
complied with in the particular case, shall sign the endorse¬ 
ment and return the Articles to the Master of the ship. 

In the case of ships registered in India, and those regi.s- 
.tered in the United Kingdom but are not employed in trading 
to any port in that kingdom; a running agreement may be 
made to extend over two or more voyages, but so that it 
shall terminate either within six months from th.e date^ on 
which the agreement was executed, or on the first arrival 
of the ship at her port of destination in India after the 
expiration of that period, or on the discharge of cargo con¬ 
sequent upon such arrival, whichever of these dates shall 
be the latest. 

The Act, in sec. 32, makes some special provisions with 
regard to Articles signed for home-trade ships over 300 
tons burden. Such Articles shall not extend beyond the 
next following 30th day of June or the 31st day of Decem¬ 
ber or the first arrival of the ship at her final port of desti¬ 
nation in India after such date, or thfe discharge of cargo 
consequent upon such arrival: provided that the owner or 
his agents may enter into time Articles in forms sanctioned 
by the Central Government, with individual seamen for 
any one or more ships belonging to that owner. Such 
Articles need not expire on either the 30th day of June or 
31st day of December. 

By sec. 48 it is enacted that where a seaman is discharged 
and settlement of wages is completed before a Shipping- 
Master the seaman shall sign in the presence of the Ship¬ 
ping-Master a release (in a form sanctioned by the Central 
Government) of all claims in respect of the past voyage or 
engagement, and the Release shall also be signed by the 
Master or tlie owner of the ship and be attested by the 
Shipping-Master, The original Release so attested is to be 
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S&ined by the Shipping-Master, but copies thereof, certi¬ 
fied as true by the Shipping-Master, shall be given to any 

party requiring such a copy. 

It happens that by section iiQ no seaman or appreritice 
not shipped in India shall be discharged at any there 
without the previous sanction in writing of such officer as 
the Central Government appoints in that behalf. 

It is obligatory on the Master of every ship, by vutue 
of sec. 43{^) give any seaman discharged from his ship 
in India, either on the man’s discharge or on payment of 
his wages, a certificate of his discharge in a form sanctioned 
by the Central Government specifying the period of the 
man’s service and the time and place of the relative dis¬ 
charge. Upon the discharge of every certificated officer 
of the Mercantile Marine, whose certificate of competency 
has been delivered to and retained by the Shipping-Master, 
the latter must return the certificate to the officer concerned, 
and if he fails to do so without reasonable cause he is liable 
to be punished for an offence against the Statute. 

A seaman of any nationality serving in a British foreign- 
going ship discharged in India, whether the Articles be for 
a voyage or a running agreement, must be discharged in 
accordance with the Act and in the presence of a Shipping- 
Master. 

Seamen of a home-trade ship, of more than three hundred 
tons burden, may be discharged in the same manner if the 
Master or owner so desires. , , 

Rescission. The English doctrines touching Rescission 
have for long been accepted as part of Indian Contract 
Law. A decision of the Privy Council in a modem c^e 
from India has, however, laid down tlie limits to which 
English doctrines apply, having regard to the specific pro¬ 
visions of the Indiun Contract Act. The word 'Rescission’’ 
as a Term of Art is used where both parties have agreed 
that the contract shall be treated as at an end, as if it had 
never been; but where one of the parties may have brought 
about this condition of things by conduct amounting to a 
breach of the contract, tlie other party, while agreeing that 
the contract shall determine, may nevertheless claim 


I, The word 13 derived from the 
Latin recid^fG or rG plus scindere 
meaning cut back^^—used ordi¬ 
narily of pruning vines and other 
fruit trees. The Osiford English 


Dictionary describes its use as now 
rare, but it has been a Term of Art 
in English Law for several centu- 
ries> and is constantly to be found 
in modern case-law* 
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;^amages. That is the effect of a decision, now almost 
exactly a century old, in the leading case of Uochster v, 
de la Tour, (1853) 2 E & B 678. The facts in that case 
were as follows: — 

In April 1852, the Defendant agreed with the Plaintiff 
to employ tlie latter from the ist of June in the same year 
as a courier to ti'avel with him on the Continent of Europe 
for three months at ;£io per month, and the Plaintiff 
was to be absolutely ready to start on the day mentioned. 
In May, Defendant wrote to the Plaintiff saying that he had 
changed his mind and declined to employ him. He refused 
to make any compensation. The action terminated in his 
favour in the court of first instance. A Rule having been 
obtained tlie same was argued before Lord Campbell C.J., 
Coleridge, Earl, and Crompton JJ. In the course of the 
argument the last-named judge intervened with the state¬ 
ment, “When a party announces his intention not to fulfil 
the contract, the other side may take him at hi.s word and 
rescind it. The word 'rescind’ implies that both parties 
have agreed that the contract shall be at an end as if it 
had never been. But I am inclined to to think that the 
party may also say; 'Since you have announced that you 
will not go on with the cpntract, I will consent that it shall 
be at an end from this time; but I will hold you liable for 
the damage I have sustained, and I will proceed to make 
that damage as little as possible by making the best use, 
I can, of my liberty.’ ” This is the principle of those cases 
in which there has been a discussion as to the measure of 
damages to which a servant is entitled on a wrongful dis¬ 
missal, It was on that view of the matter and applying 
those principles that the Court made absolute the Rule and 
gave judgment for the PlaintiH. 

Lord Campbell in the same case, expressed the principle 
thus: 

“The man who wrongfully renounces a contract into 
which he has deliberately entered, cannot justly complain 
if he is immediately sued for a compensation in damages by 
tliG man whom he has injured; and it seems reasonable to 
allow an option to the injured party, either to sue imme¬ 
diately, or to wait till the time when the act was to be done, 
still holding it as prospectively binding for the exercise of 
this option, which may be advantageous to the innocent 
party and cannot be prejudicial to the 'wrongdoer.’’ 

X, See further as, to this case at p. 413, post. 
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- *:escission is, however, a matter for which tlie Indian 
Contract Act does make provision, though not eo nomine. 
Indeed, the respective rights of parties under that Statute 
where one party claims to have rescinded and ri^tly 
rescinded, and the other contends that the contract has neen 
WTongfull}'' rescinded, have been exhaustively dealt with 
by a strong Board of the Judicial Committee in Murahdh&r 
Chaiierjee v. International Film Co. Ltd., 70 I.A. 35. By 
this decision the student is warned against supposing that 
the Contract Act has completely transplanted to this coun¬ 
try the corresponding law of England touching the topic 
of Rescission. . 

The exposition given in the last-named case of the recipro¬ 
cal rights of parties, one of whom claims 'to put an end to’ 
a contract under sec. 39, involved references to secs, ig, 
39 1 53 » 55 > ^ 4 ' ^5 75 Contract Act. The conclu¬ 

sions reached by their lordships may be summarized as 

follows: — , 

A contract which one party has, by reason of the other s 
default, become entitled to ‘put an end to’ under sec. 39 
of the Contract Act is then a contract which has become 
'voidable’ at the option of the former within the meaning 
of sec. 64, and when he rescinds it, he does so ‘rightly' 
within tlie meaning of sec. 75, with the result that he be¬ 
comes entitled to compensation for any damage sustained 
by non-fulfilment of the contract; and when thus rescinded 
the contract itself becomes 'void' within the meaning of 
sec. 65, with the result that the party rescinding the con¬ 
tract becomes, on his side, bound to restore any advantage 
he has received thereunder. Accordingly, sec, 64 applies 
to cases of rescission under sec. 39 to which are appended 
two Illustrations which read as follows; — 

(a) A., a singer, enters into a contract mth B., the 
manager of a theatre', to sing at his theatre two nights in 
every week during the next two months, and B. engages 
to pay her 100 rupees for each night"s performance. On 
the sixth night A. wilfully absents herself from the theatre, 
B, is at liberty to put an end to the contract. 

(b) A., a singer, enters into a contract with B., the 

manager of a theatre, to at his theatre two in 

every week during the next two months, and B. engages 
to pay her at the rate of 100 rupees for each night. On 
the sixth night A. zeilfuUy absents herself. With the assent 
0/ JB., A. sings on the seventh night, B. has signified his 
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acquiescence in ike continuance of the contract, and cannot 
now put an end to it, but is entitled to compensation for 
the damage sustained by him through v 4 .'s failure to sing on 
the sixth night. 

Their Lordships went on to point out that the several 
sections above mentioned were linked up in the manner 
shown by the illustrations concerning the singer; that 
the _ results were not inconsistent with the definitive 
sections, nor was the co-existence of the right to rescind 
and the right to damages an inconsistency—as it would 
be under the English Law which presupposes a valid and 
subsisting conixact, when a right to damages is recognised 
—since such right is expressly and independently conferred 
by the Indian Statute: so is the liability to make restitution 
of benefits received expressly provided for, although the 
existence of such a liability under the English Law 
may be doubtful. It was lastly pointed out Ibat an 
Illustration appended to a section cannot be ignored 
or brushed aside on the ground that it is not a part of the 
section. 

It follows that where the purported rescission of a con¬ 
tract by a servant is not to be justified by the facts, such 
rescission on his part would be held wrongful and would 
correspondingly entitle the master to damages. 

Dismissal. It is settled law as well in India as in England 
that a master may, if the circumstances warrant his so 
doing, summarily determine the contract by refusing to 
employ the servant beyond the date on which he purports 
so to act. As already observed, the turning of the man away 
m the foregoing manner is what in strictness is meant by 
dismissmg' him. Whilst then, a master may, subject to 
proper grounds for so acting, summarily determine the 
conti-act between him and his servant, the word ‘dismissar 
cannot properly be used when it is the servant who sum¬ 
marily turns away from his obligations to work and refuses 
thereafter to perform his duties. Thus, while we speak of 
the master dismissing the man, we cannot properly speak 
of the man dismissing his master. When, therefore, 
a. servant does so turn away from his work and has iustifica- 
doing, what he does in contemplation of law is 
rightfully to ‘rescind' the contract. 

Where the circumstances are such as may be shown not 
to justify a master in dismissing his servant, such dismissal 
on his part is called a 'wrongful dismissal’, and entitles the 
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_^artt to compensation in the form which in the relative 

law is styled damages. ... . 4.1.1 

Gleneral grounds. The broad principle, constantl}/ stated 
in the relative case-law, as always justifying the summary 
dismissal of a servant is either such incapacity as prevents 
the servant from fulfilling liis contract, or conduct on his 
part incompatible with the faithful discharge of his duty. 
To this may be added the principle, which is applied m 
cases where a servant's conduct, though not in direct rela¬ 
tion to those duties, is such as_ might bring his master s 
concerns into disrepute. Thus crime or gross immorahty on 
the part of a servant may be such as to entitle his master to 
dismiss him. The case-law illustrating the foregoing pro¬ 
positions is copious. It is well, however, to warn the reader 
in the words of a recent decision of the Privy Council [The 
Jupiter General Insurance Co. Ld, %), Ardeshir Bomanjt 
Shroif, ( 1937 ) 41 C.W.N. 1221) that in deciding whether 
summary dismissal be justified, the test to be applied must 
vaiy with the nature of the post and the position held by the 
employee. Thus decisions in other cases are of little value. 

Earlier in the present volume the_ respective rights of 
the parties in the case of a servant's illness were discussed 
and the relative case-law wp cited for the propositions 
that neittier illness of a trifling nature, nor temporary in 
duration would entitle a master to determine the contract. 
The same principle underlies the notion of technical in¬ 
capacity in the servant as a ground for dismissal. Thus if 
the serv^ant can be seen to be from any cause definitely 
incapable of the tasks he has undertaken, the master may 
summarily dismiss him on discovery of that fact. So, in 
an early Calcutta case where a servant had entered into a 
contract which required him to render proper accounts, and 
he was found incompetent to render such accounts, his 
dismissal was held justified: MacGiUivray v. Joka Assam 
Tea Co. Ld., {1876) LL.R. 2 Cal. 33, The reader will 
recollect that competency to perform the tasks to be under¬ 
taken by a servant in respect of a paiticular kind^ of 
employment is an implied term of any contract of service. 
Indeed by entering into such a contract the servant in effect 
holds himself out as competent to perform it. Ramaswamy 
Aiyar v. Madras Times Printing etc,, A.I.R. 1918 Mad. 
1257; Malabar Forest and Rubber Co. Ld. v, MacLeod, 
(1925) 91 I.C. 6151 Deiaram v. Forbes, A.I.R. 1930 
Sind 17. 
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Recently an unsuccessful attempt was made to get a 
ruling to the effect that a servant who considered himself 
wrongfully dismissed might bring the circumstances before 
a Tribunal under the Industrial Disputes Act (XIV of 
1947)/ The facts were simple. The Respondent Banerjee 
had been dismissed for alleged misconduct while employed 
in the establishment which printed and published the 
Calcutta Weekly Notes, Instead of instituting a suit 
claiming damages for wrongful dismissal, he personally and 
independently placed his grievance before the local Labour 
Commissioner, Government of West Bengal, contending that 
what he complained of constituted an Industrial Dispute. 
The owner of the undertaking considered that the Labour 
Commissioner had no jurisdiction w^here, as there, the 
parties were no more than an employer and a single 
employee. He obtained a Rule both upon his late workman 
Banerjee and the Labour Commissioner for the purpose of 
quashing any proceedings purporting to be under the said 
Act, Following the views expressed in Kandan Textiles 
Ltd, V. Industrial Tribunal, Madras, (i Indian Factories 
Journal Reports 217) Mitter J. accepted the argument that 
something more than a dispute between an individual 
servant and his employer was required to make a contro¬ 
versy an industrial dispute within the meaning of the 
Statute, The Rule was made absolute. The definition of 
'industrial dispute' in the Indian Act alluded to reflects the 
definition of a 'Trades Dispute’ in the corresponding 
British legislation. 

Trivialities. Dismissal, being in its very nature the most 
drastic method of determining a contract of service, carmot 
be justified save for a serious cause, since the maxim de 
minimis non curat lex^ directly applies. Thus a reasonable 
degree of competence, save in special circumstance, is all 
that the servant holds himself out as capable of bringing 
to his task; and it is not every fault, be it of omission or 
commission, which would entitle a master to dismiss for 
incompetence. Nor will minor faults necessarily constitute 
misconduct of which a master may avail himself as 
justifying a dismissal. It is indeed well-settled law 
that only serious misconduct may be relied upon in that 
context. 


§L 


I. In the matter of /. Chow- 
dhury i/. M. C\ Banerjee and anr*, 
55 C.W,K. 256* 


2. The Law takes no account of 
tiiSes. 
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f^Cj^ndonation. It is next to be observed that an act rea¬ 
sonably to be accounted misconduct cannot be a ground 
for dismissal if the master shall have condoned it. Uhe 
subject of condonation has been elaborately discussed m a 
number of English cases/ and the principle to be collected 
from them has long been adopted in India. Middleton v. 
Playfair, A.LR. 1925 Cal. 87; District Council Amraoti v. 
Vithal Vinayak Bapat, A.LR. 1941 Nag, 125. In the jast- 
named case Vivian Bose J., at p. 127, expressed the princi¬ 
ple thus: "Once a master has condoned any misconduct 
which would have justified dismissal or a fine, he cannot, 
after such condonation, go back upon his election and 
claim a right to dismiss or to impose a fine_ or any other 
punishment in respect of the offence which has been 

condoned." • j 

Particular Grounds, Any breach of an express or implied 
duty on the part of a servant, unless it be of a trifling nature, 
affords justification for a dismissal. The primary duties 
being obedience, fidelity, care, honesty and punctyality, 
conduct opposed to the due fulfilment of tliese duties will 
entitle the master to dismiss. This statement needs to be 
qualified to the following extent. The servant is only 
bound to obey a lawful command; he is not required to 
be faithful to a dishonest master so as knowingly to perform 
tasks in aid of his master’s wrong-doing; the care required 
of him in the performance of tasks allotted to him under 
his contract should be such as a rea.sonable man would 
employ in the conduct of the same tasks if they were 
his own and to be carried out exclusively for his own pur¬ 
poses; honesty in the present context means absence of 
fraud and of any kind of deceitfulness by which his ma.ster 
is or might be injured in person or in property; punctuality 
means due regard for prescribed hours of labour and in¬ 
cludes the notion that absence from ^e place of working 
is excusable only if in accordance with the master's per¬ 
mission. For absence without leave, unless brought about 
by circumstances over which the servant has no control, 
chords a good ground for dismissal. 


I. See Uorlon v. McMurty^, 
(i860) 2 L.T, 297 : Phillips V. 
Fomlh (1^72) 7 Q.B- 666 ; Boston 
Deep Sea Fishing v. AnseU, (1888) 
39 Ch.B. 339, at 358 ; Baaitie v. 
Pawmenier, (1889) 5 T.L,H. 396; 


Federal Supply etc*, v. Angehm ^ 
FieL (1910) 80 LJ. P. C, i, 8 : 
London General Omnibus Co. v. 
Holloway, [1912] 2 K,B- 72 : Han- 
hy Vr Pease ^ Partners Ltd., 
[r9i5] I K.B. 698, 705, 
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The following cases should, it is thought, sufficiently 
illustrate the foregoing propositions: — 

(a) Disobedience. Disobedience is sometimes styled 
‘insubordination\ On ultimate analysis the two words 
have much the same meaning. But perhaps the 
word 'disobedience' is more often reserved to describe 
an act, whether of omission or commission, which 
runs counter to an express order or direction; whilst 
insubordination more often than not is used of a course 
of conduct amounting to deliberate defiance of the 
master's wishes.* In Moultnein Rubbet Plantation Co. 
Ltd. V. Mitchell. A.I.R. 1918 L.B. 93, the Plaintiff was 
an Accountant in the service of the Defendants. He pre¬ 
ferred charges of criminal offences against a local Manager 
of the Company. The Manager, for the purpose of pre¬ 
paring his answer to these charges, desired to show his 
Counsel one of the Company's registers, ;^d with that 
intent proposed to remove one of tliem. This tlie Plaintiff 
prevented, at the same time reminding him that under.the 
Company's Articles these documents could not be shown 
to outsiders. The Manager, who was supported by the 
Board, regarded the Plaintiff's conduct in the foregoing 
regard as insolence and insubordination and obtained 
Plaintiff's dismissal. It was held in. the court of first inst¬ 
ance, where the Plaintiff succeeded in his suit for wrongful 
dismissal, tliat his conduct did not amount either to insol¬ 
ence or insubordination and this judgment was upheld on 
appeal.* In Mukherjee v. Municipal Board, Benares, 22 
A.L.J. 26 the facts showed that loss had been occasioned 
to the Board by disregard on the part of their agent of 
directions issued to him regarding the conduct of business. 
It was held that where that is die case, even though such 
disregard may have been due to nothing wbrse than 
negligence or over-confidence in the honesty of others, there 
is misconduct in the agent or servant justifying a dismissal. 

I. Btit compare the seeimngly Ch- II, pp. 77, 78 ante and Price v. 
hard cbsb of Turner u. Masojh dis- Mouat^ ii (NS) 508, 

cussed on p. 78 ante. On like grounds the refusal of a ser- 

2* The ratio of case in really vast to serve someone else is not 
that the Meager was giving the such disobedience as would entitle 
Accountant an onlawful order. Dis- the master to dismiss him, unless by 
obedience of such an order b never the terms of the contract express dr 
a ground for dismissaL See OUo- implied the servant had agi'eed to be 
man Bank v, Cftaharian, AJ.R. lent out or to serve anyone his 
1930 P,C, 110 and the discussion in master chose to designate. 
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'J^yInfidelity. The Jupiter General Insurance Co/s case 
Xsupra) provides an instance of infidelity not far removed 
from fraud. The Defendant in that case was in charge of 
tlie Plaintiff’s Life Assurance Department. He had recom¬ 
mended an Endowment Policy on a life which had already 
been rejected and well knowing that the management would 
have rejected it again. It was held that he did so in the hope 
or expectation that the management would not recollect the 
previous rejection. On being taxed with this conduct he 
declined to apologise. It was held that his dismissal was 
justified. 

On the other hand it was held in more than one case 
tliat unless called upon to disclose facts which might mili¬ 
tate against his employment, the contract of service is not 
vitiated by non-disclosure: see Fletcher v. Krell, (1873) 
42 L.J. K.B. 55; Hands v. Simpson, Fawcetts' Co,, (1938) 
44 T.L.R, 295. 

The foregoing question as to disclosure at the time of 
making a contract of service was considered in Bell v. Lever 
Bros. Ltd., [1932] A.C. 161. There, too, was agitated the 
question whether it was a duty implied in the contract of 
service, and therefore incumbent on every servant, to re¬ 
port to the employer any misconduct on &e part of a fellow 
servant. In Bell s case the House of Lords, by a majority, 
held as matter of law that a servant was not compellable 
to make admissions to his master whereby he would incri¬ 
minate liimself under the penal law, and that there was no 
general duty imposed by the Common Law of Master and 
Servant to acquaint the master with a wrongful act com- 
nutted by a fellow servant, It would be otlierwise were 
the conditions of tiie service to be such that in particular 
inatters relevant to the issue, the servant occupied a fidu¬ 
ciary position. The facts in BelVs case were peculiar. 
Lever Bros, had employed two persons B and S under 
special contracts carrying duties in respect of two companies 
mading m cocoa, wherein Levers had a controlling interest. 
Ihey OTew large salaries and were in managerial control 
01 laoth companies. Both B and S entered into some specu¬ 
lative dealmgs in cocoa on their own account, which, had 
tliese been known to the directorates of these companies or 
them Lkve entitled their employers to dismiss 

But these dealings did not come to light till after the 
re ative contracts of service had been otherwise determined 

24 
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the meantime. Lever Bros, had proceeded to ainalgama 
these two companies and the effect of so doing was to make 
the continued employment of B and S no longer necessary. 
B and S fully realized this; but it was common case in the 
subsequent litigation that, for their part, both of them had 
loyally worked to carry out the requisite amalgarnation, the 
swift and smooth arrangements made being attributable to 

that fact. V in j T> 

By two further agreements between Lever Bros, ana B 

and S respectively, Levers consented to pay, and did pay, 
very large sums of money expressed as compensation tor 
loss of employment under the original contracts by which 
tliey had been placed in control of these other concerns. 
When Levers subsequently discovered the private dealings 
alluded to they sought by action at law' to set aside the con¬ 
tracts by virtue of which they had paid these large sums 
and to recover them back. One of the grounds ultimately 
taken was that there had been breach of duty on the part 
of both B and S in non-disclosure of their own and each 
other's wrong-doing with regard to these private specula¬ 
tive transactions. 

The following passage from the opinion of I^ord Atkin, at 
pp. 227, 228, expresses what must now be regarded as the 
settled law' in England on the questions raised ; — 

"It now becomes necessary to deal with the second point 
of the Plaintiffs—namely, that the contract of March 19th, 
1929, could be avoided by them in consequence of the non¬ 
disclosure by Bell of his misconduct as to the cocoa deaUngs. 
Fraudulent concealment has been negatived by the jury; 
this claim is based upon the contention that Bell owed a 
duly to Levers to disclose his misconduct, and that in default 
of disclosure the contract was voidable. Ordinarily the 
failure to disclose a material fact which might influence the 
mind of a prudent contractor does not give ttie right to avoid 
the contract. The principle of caveat emptor^ applies out¬ 
side contracts of sale. There are certain contracts expres¬ 
sed by the law to be contracts of the utmost good faith, 
where material facts m\ist be disclosed; if not, the contract 
is voidable. Apart from special fiduciary relationships, con¬ 
tracts of partnership and contracts of insurance are the lead¬ 
ing instances. In such cases the duty'does not arise out 
of contract; the duty of a person proposing an insurance 


§L 
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tditEscs before a contract is made, so of an intending partner., 
Unless this contract can be brought within this limited cate¬ 
gory of contracts uberrimae fidei^ it appears to me that this 
ground of defence must fnil. I see nothing to diiferentia e 
this agreement from the ordinary contract of service, and 
I am aware of no authority which places contracts of ser¬ 
vice within the limited category I have menboned. It 
seems to me clear that master and man negotiating for an 
agreement of service are as unfettered as in any other nego¬ 
tiation. Nor can I find anything in the relation of Master 
and Servant, when established, that places agreemente be¬ 
tween them within tlie protected category. It is said that 
there is a contractual duty of the servant to disclose his 
past faults. I agree that the duty in the servant to protect 
his master’s property may involve the duty to report a 
fellow servant whom he knows to be wrongfully dealing 
with that property. The servant owes a duty not to steal, 
but, having stolen, is there super added a duty to confess that 
he has stolen? I am satisfied that to imply such a duty 
would be a departure from the well-established usage of 
mankind and would be to create obligations entirely outside 
the normal contemplation of the parties concerned. If a 
man agree to raise liis butler’s wages, must the butler dis¬ 
close that two years ago he received a secret commission 
from the wine merchant; and if the master discovers it, cmi 
he, without dismissal or after the servant has left, avoid 
the agreement for the increase in salary and recover back 
the extra wages paid ? If he gives his cook a month’s wages 
in lieu of notice can he, on discovering that the cook has 
been pilfering the tea and sugar, claim the retiim of tlie 
month’s wages? I think not. He takes the risk; if he 
wishes to protect himself he can question his servant, and 
will then be protected by the truth or otherwise of the 
answers. . . , 

"I agree with the view expressed by Avory J., in Healey 
V. Societe Anonyme Frangaise Rubastic, [1917] t K.B, 
946 on this point. 

. The result is that in the present case servants 
unfaithful in some of their work retain large compensation 
which some will thiiik they do not deserve. Nevertheless 
it is of greater importance that well established principles 
of contract should be maintained than that a particular 


I, These words mean *of the utmost good faith*. 
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ardship should be redressed; and I see no way of 
giving relief to the Plaintiffs in the present ciropin- 
stances except by confiding to the Court loose powers of 
introducing terms into contracts which would only serve 
to introduce doubt and confusion where certainty is 
csscntitxl t* ^ 

The effect of tlie foregoing part of the decision in Bell v. 
Lever Bros, was considered by the Court of Appeal in 
England in S^eain v. West {Butchers) Ltd., [1936] 3 
E.K. 261; and Bell’s case was held not to apply in the cir¬ 
cumstances prevailing under the contract of service which 
the Court of Appeal had to construe. In Swain’s case the 
material facts were these: 

Swain was appointed for a term of five years as General 
Manager of the Defendant Company. His contract con¬ 
tained a clause obliging him to “do all in his power to 
promote, extend and develop the interest of the Company." 
It was proved that the Managing Director of the Company 
had given him certain unlawful orders which the Plamtiff 
had obeyed. One of the Directors, who at tire material 
time was the Chairman of the Board, met the Plaintiff in 
a restaurant, there communicated to him his own and the 
Board's suspicions as to what had been going on, and (as 
the Plaintiff alleged) promised to overlook the matter if the 
Plaintiff would give him full information about it, and 
threatened the Plaintiff with dismissal should the latter re¬ 
fuse to comply. The Plaintiff's case was that this consti¬ 
tuted a verbal but binding contract between himself and 
the Company; that pursuant to it be gave a truthful account 
of the whole affair; was nevertheless dismissed thereafter 
for the very fault to which he had confessed by giving the 
information he did; and, consequently, tliat such dismissal 
of him was wrongful. 

The judge of first instance decided against him, holding 
that it was lawful for the Chairman to question the Plain¬ 
tiff about the fraud; that the Plaintiff was bound under his 
contract of service to answer all lawful questions so put to 
him, and in giving the answers he did he was merely answer¬ 
ing such lawful questions: that there was therefore no con¬ 
sideration for the alleged verbal agreement, and his 
employers were thus not prevented from relying upon the 
information as revealing a state of things which entitled 
them to dismiss him. The Court of Appeal took the same 
view, Greer L,J. holding that under cl. 6 (above quoted) 
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Plain tiff contract of service it became his duty, if 
w of acts which were not in the interest of the Com¬ 
pany, to report them to the Board. "I do not decide," 
added the Lord Justice, "that in every case where the 
relation of Ma.ster and Servant exists it is the duty of 
the servant to disclose, or to disclose upon enquiry, any 
dscrepancies which he know of his fellow servant." In 
a concurring judgment, Greene L.J. said, "The Managing 
Director gave the Plaintift’ unlawful orders. The Plaintiff’s 
duty was to report to his employer that the Managing 
Director had endeavoured to persuade him to do 
something which was dishonest, and which would, if 
carried out, be a breach of his duties in controlling 
the business of the company.” BelVs case was thus held 
distinguishable. 

Betra3dng the secrets of his master is an act of bad faith 
and so of infidelity justifying dismissal: Beesion v. CoUyer, 
(1827) 2 C & P ^7 N.P.; and see subsequent proceedings 
reported in 4 Bing 309. In Lacy v, Osbaldiston, (1837) 
8 C & P. 80 discontent was created amongst the actors of a 
certain theatre by conduct on the part of an acting manager 
deliberately ridiculing his employer's conduct in the choice 
of plays and in other directions. His dismissal was held 
justified. In Amor v. Fear on, (1839) 9 Ad & El 548 a sala¬ 
ried clerk for claiming to be a partner was held properly 
dismissed. In Lomax v. Arding, (1855) 10 Exch, 734 it 
was held that failure to use his best endeavours to promote 
the master's business, contrary to a covenant that he would 
so carry out all reasonable requests and attend to his 
master's concerns as manager of liis employer’s Iron Works, 
was held to justify dismissal. In The Marina, (1881) 50 
33 shipowners were held justified in dismissing 
a ship’s officer who was considered to be promoting insub¬ 
ordination. In East Anglian Railways Co, v. Lyihgoe, 
(1851) 20 L.J.C.P, 841 the charge against the servant was 
that of disclosing to a rival company certain of his em¬ 
ployer’s accounts. In Bray v. Chandler, (1856) 18 C.B, 
718 the employed person was expressly forbidden to re¬ 
ceive from tenants any monies on his master's account. A 
fyeach on his part in the foregoing regard was held to 
justify his dismissal. Persuading an apprentice to leave 
his master and assisting him in so doing was held 
good ground for dismissal in Turner v. Robinson, (1833) 

5 B & Ad. 789. 





THE LAW OF MASTER AND SERVANT 

'(c) Negligence. The reader will have noticed in an earli 
chapter the degree of care which is required m one 
to whom another’s property—in the instances alluded to, 
tangible property—has been entrusted. In such a context 
'entrusted' means placed in charge of. It was there pointed 
out tliat a servant in charge of anything belonging to his 
master is in the position of a bailee within the me^aning of 
that word as used in the Indian Conituct A.ct. Thus it is a 
duty arising from any contract of service which happens to 
involve bailment’' to take particular care of the property so 
placed in his charge. But it is not every instance of a ser¬ 
vant being in charge of something belonging to his master 
which gives rise to the relationsliip of bailor and bailee as 
well as to that of Master and Servant. For bailment involves 
the transference of the thing bailed from the custody of uie 
bailor to that of the bailee. Where that happens the relative 
sections of the Indian Conttuct Act apply.* In a great num¬ 
ber of cases, however, there is no such change of custody. 
For instance, workers in a factoiy labour sometimes for 
many hours at a stretch in connection with a particular 
machine which it is part of tlieir duty, if not to keep in work¬ 
ing order, at any rate so to use as not to put it out of gear 
or in any way damage it. There are also many classes of 
servants who are in charge for the purposes of their work 
with implements the property of tlieir employers, which uri- 
plements they are required to keep in working order. Agri¬ 
cultural labourers in charge of instruments of husbandry 
are examples. 

Neglect of the duties arising from the foregoing circum¬ 
stances where such neglect is in any sense culpable affords 
a justifiable ground for dismissal. A simple case where loss 
was occasioned to a master by failure to take sufficient care 
of what was entrusted to the servant is Abdulla Shatiff v. 
Mahomed Aba, (1935) 28 Bom.L.R. 500. That was a 
simple case of bailment. The servant who was given money 
by his employer to take to the bank lost it on the way. He 
was lucky not to be dismissed, biit had to repay it. In illus.- 
tration of consequences following upon negligence in respect 
of a master’s property where that properly is not bailed to 
the servant, but user of it is confeired by the servant's con¬ 
tract of employment, we may cite the case of Easier t.'. 
London and County Printing Works, [1899] i Q.B. 901. 


t. The law relating - 4 o_ BaiJment j pp. 154-202, 
has been briefly cxpIainM in. Ch. HI, ! 2. See Ch, 


m, pp. 194, 195 - 
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^iUG'iiiaterial facts were that the Plaintiff who sued as for a 
wrongful dismissal had been employed to work on a compli¬ 
cated machine in the nature of a printing press said to be 
worth £800. It was held as of fact m the court of first in¬ 
stance that he had been negligent in forgetting a particmax 
detail of his ■work with this machine > as the result of whicn 
the machine was damaged and its repair would cost about 
His dismissal for neglect was upheld by the Divisional 
Court on a reference from tlie court of first instance. It 
argued for him that forgetfulness is not neglect unless it is 
habitual, and that forgetfulness whilst in charge of compile 
cated machinery should be treated with exceptional leniency. 
Both contentions were rejected by the Court. Darling J., 
who delivered the first judgment, observed as follows: — 
“It was argued on behalf of the appellant that mere 
forgetfulness could not amount to neglect) but I think that 
to forget to do a thing, which it is of great importance you 
should remember, may well shew such a careless regard to 
your master's interest as amounts to neglect. Neglect ^ 
often arises from forgetfulness as from any tiring else; and, 
if the forgetfulness is with respect to an important thing it 
may well, in my view, be good ground for dismissal of the 
servant without notice. I do not say that it would be good 
■ground for dismissal in eveiy case. Some- trivial acts of 
forgetfulness might not even justify a complaint or remark, 
but to forget to do a thing which, if not done, may cause 
considerable damage to the master, or to his prope^, or to 
fellow-servants, may be a serious neglect of duty. Take the 
case of a signalman on a railway who does not put the signal 
at danger when he ought to do so. Nobody would suggest 
that his omission was the result of anything but forgetful¬ 
ness; but could it be said, in view of what might be the 
consequences, that it was not a serious neglect of his duty ? 
It was argued that forgetfulness is not neglect unless it is 
habitual; but how can any rule be laid down as to how many 
times—once, twice, or more—a man may forget before his 
conduct amounts to neglect justifying dismissal ? The line 
cannot be drawn; the question must depend upon the parti¬ 
cular circumstances of each case." 

(tf) Diskonesiy. The general reader might suppose that 
honest conduct was so much a sine gua non in a servant that 
no question could ever arise which in the sHghtest degree 
suggested the contrary. And true it is that if a servant be 
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/ guilty of robbing his master the latter is justified in suinmait^ 
ly dismissing him: Cunningham v. Ponblanque, (1833) 6 
C & P 44 N.P; and so Parke J. told the jury which tried 
that case. But it has been suggested that the discovery on the 
part of a master that he had employed a dishonest servant, 
meaning thereby one who had been convicted of dishonesty 
before he engaged him, might rightfully dismiss him on be¬ 
coming aware of that circumstance. The opinion of Atkin 
L.J.,^ in Easter's case {supra) shows that any such conten¬ 
tion is bad law. It should be obvious that the conduct of 
tfie servant during his employment is alone material to the 
topic of dismissal, unless by some special term of the con¬ 
tract, disclosure of any previous misconduct is incumbent 
on the servant, and such previous conduct included an act 
of admitted dishonesty or something found as dishonest by 
judicial piucess. Many large-scale employers of labour in 
the United States, for example, require a great deal of in¬ 
formation in writing both from candidates for employment 
and from persons who agree to provide references as to 
character; and in many instances the duty to provide truth¬ 
ful answers on the part of such candidates is by agreement 
between the parties incorporated in the contract of service. 
In such instances the master is free not to engage the candi¬ 
date, if tlie information gained by any of the sources allud- 
ed to proves unsatisfactory, and tlie discovery of uritnithful 
answers by the servant after the latter shall have entered 
upon his duties constitutes by the terms of the contract of 
service a ground for dismissal, since it constitutes a breach 
of a duty specifically undertaken by the servant. 

To afford a valid ^ound for dismissal the conduct alleged 
to be dishonest must be brought home to the servant; for 
there is no valid ground for dismissal where the master is 
merely in possession of facts or of information leading him 
to no more than a suspicion of dishonest conduct on the 
of his servant.^ ^ But although he may have no more 
than a strong suspicion when he dismisses his servant, he 
may yet have a good defence in an action for wrongful dis¬ 
missal if, at the trial of that suit, he is able to establish, as 


I. ^Diamlssar in this context 
always means sending away the 
servant without notice or without a 
proper monetary payment In lieu of 
notices, 'Discharge^ in this context 
means discharifinif the 'contract*--- 



governing 'servant’, A master dis¬ 
charges the contract by notice or a 
proper monetary payment in lieu 
thereof. Thus, technically speaking, 
'discharge' and 'dismissar arc not 
in te rchangoables. 
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that which earlier he had no more than suspected. 
For in every case where a master has not been content to 
discharge a servant by a proper notice or an acceptable 
money payment in lieu of such notice, but has chosen sum¬ 
marily to dismiss him the onus is on the master. This arises 
from the fact that where it is the master who has brought 
the contract to an end not by making use of what the con¬ 
tract expressly or impliedly provides for that purpose, but 
refuses to abide by diat contract—as is the case where he 
summarily turns his servant away— he is obliged, in 
lawyer's language, to meet the Plaintiff's case by what is 
called a 'plea in confession and^ avoidance'; which means 
that he admits the fact of dismissal but seeks to avoid its 
desciption as a wrongful act by setting forth facts in justi¬ 
fication of his conduct. 

The case of Phillips v. Clift, decided nearly a century ago 
in England, (185Q) 4 H & N 168, might well astonish the 
modern reader, even the modern law student unaccustom¬ 
ed as such an one must be to the niceties of a forgotten 
system of pleading. There the action was brought against 
a master for breach of his covenants in an indenture of 
apprenticeship.’^ The defence—in the law language of those 
days the 'plea' taken by the master—was that "the appren¬ 
tice conducted himself in so dishonest a manner in the 
Defendant’s business, and defrauded and robbed the Defen¬ 
dant, so that it became unsafe for the Defendant to continue 
him in his service, whereupon the Defendant dismissed 
him.” The Plaintiff put in what was called a 'demurrer'® 
to the defence, his own counter-plea being that it raised no 
defence. The Lord Chief Baron allowed the demurrer in 
that the plea for the Defendant did not allege a ‘felonious 
taking', and he went on to say, "I do not think it necessary 
to express any opinion as to what would be the effect of an 
allegation in the plea that the apprentice had been guilty of 


1, Readers of Chapter III will 
nerneiDber that in corntruing a Deed 
of Apprenticeship the covetxants are 
said to be independent and not 
inter-dependsnt meaning that a 
party can succeed in an action 
founded on breach of the other 
party's covenant although be may 
not have performed his pwn obliga¬ 
tions. 

2. This is the old word for a cnn^ 
tention to the effect that the other 


party's pleas raise no ground of 
action or no ground of defencei as 
the case may be. It also is used as 
meaning that the party will raise an 
objection to tho jurisdiction of the 
Court to entertain tho cause. Tech¬ 
nically, demurrers, ea^Ofnines have 
been abolished. BuC in practice, 
most of liiem survive though now- 
a-days referred to aa 'objectiona in 
point of law/ 
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felonious stealing, or had been actually convicted 
suffered punishment, for the plea alleged neither the one 
nor the o^er." Watson B. said, “I do not know what the 
plea means. The apprentice may have taken sweetmeats 
from a jar, or a shilling from the‘till, for which offences he 
miglit be corrected by personal chastisement or kept in con¬ 
finement; blit the master has no right to dissolve the 
contract.” 

In our modem practice no such situation could arise, for 
vague allegations in any pleading can be rectified, and must 
be rectified on a requisition by the other party for further 
find better particulars of the nature of a claim made or of 
a defence raised. However, some two years later than 
Phillips' case we have that of Cox v. Mathews, 2 F & F 
397 where it was held on the facts in a similar action by an 
apprentice that “if the Plaintiff W'as in the habit of stealing, 
the Defendant would not be bound to have him in his shop 
to instruct him, as tliere was gold lying about and constant 
opportunities of stealing.” The last case w'as relied upon 
by A.L. Smith J,, sitting singly and without a jury, in the 
case of Learoyd <$• anr, v. Brook, [1891] i Q.B. 431. The 
apprentice in that case was a lad sixteen years of age. It 
was established to the satisfaction of the trial judge that 
the apprentice's conduct was uniformly bad, and money 
was repeatedly missed from his master's till. He was at 
last detected in stealing from it, and then confessed to thefts 
of money over a considerable period. The Defendant suc¬ 
ceeded in tile action. Even unreasonable delay in handing 
over to master monies obtained by the servant (a Com¬ 
mercial Traveller), through the sale of the master's goods 
was held to justify dismissal; Blenkarn v. Hodees Distillery 
Co., Ltd., (1867) 16 L.T. 608 N.P. 

In the context of dishonesty as a ground for dismissal 
there is no difference between contracts of apprenticeship 
and ordinary contracts between master and servant. Al¬ 
though definite acts of dishonesty may not be known to the 
master, or even when on mere suspicision he has dismissed 
the servant, he may yet rely as a defence in an action for 
wrongful dismissal upon acts of stealing or misappropria¬ 
tion which came to his knowledge later; Spotswood v. 
Barrow, {1850) 5 Exch. no 

It may be useful at this point to mention a case where an 
attempt was made to justify a dismissal on the ground of 
dishonesty during the period , of service, though the act 
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ed upon as justification was not injurious to the master. 
In the case alluded to {.Parsows v. London County Council, 
(1893) 9 T.L.R. 619) the Plaintiff, a District Surveyor, while 
in the Defendant’s employment, had been convicted of tra¬ 
velling on a railway without a ticket. Whereupon, the Coun¬ 
ty Council dismissed him on the ground that he was guilty 
of the offence charged. In the civil suit which he instituted 
he succeeded in establishing his innocence. Consequently 
his dismissal was held wrongful. Had the dishonesty 
charged been proved in a civil action between the same 
parties there would liave been an end of the matter, be¬ 
cause a master may justifiably refuse to employ a dishonest 
person. In the foregoing connection it is well to remernber 
that a civil court is never bound by a decision of a criminal 
court, even when the same matter is agitated by the same 
parties. 

The whole topic may well be summed up in the words of 
Lord Esher M.R. in Pearce v, Foster, (1886) 17 Q.B.D. 
536 where he stated the rule of law to be that “where a per¬ 
son has entered into the position of servant, if he does any¬ 
thing incompatible with the due or faithful discharge of his 
duty to his master the latter has a right to dismiss him. . . 
but if a seiwant is guilty of such a crime outside his service 
as to make it unsafe for a master to keep him in his employ, 
the servant may be dismissed by his master; and if the 
.servant’s conduct is so gro.ssly immoral that all reasonable 
men would say that he cannot be trusted, the master may 
dismiss him." 

A recent case in England {Napier v. National Business 
Agency Ltd., [1951] 2 All. E.R. 264) is of unusual interest. 
In form it was an action to recover damages as for a wrong¬ 
ful dismissal, which in course of the trial before a judge 
of the City of London Court revealed that the agreement 
come to by the Defendants and the Plaintiff, by virtue of 
which the latter was to act as the Defendants' secretary and 
accountant, contained provisions which were designed by 
both parties to effect a fraud on the Revenue. In the re¬ 
sult, although the Defendants were unable to justify their 
dismissal of the Plaintiff, the Plaintiff himself was held to 
have entered into a service contract void as against public 
policy and therefore, he could obtain no relief. The fraud 
alluded to, the detail of which, was found as a fact by the 
judge of first instance, consisted in pretending that the 
Plaintiff’s emoluments amounted to £13 a week by way of 
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J^alary and £6 a week by way of expenses, whereas in is 
there were either no expenses envisaged by , the parties or 
they would be something too small to be so expressed: in 
other words the Plaintiff's real salary was £i<^ a week and 
he should have paid Income-Tax accordingly, which it was 
the duty of the Defendant Company to deduct from his 
salary and pay over to Revenue, a duty which the Com¬ 
pany had never performed. 

{e) Vnpunctualiiy. This topic, as already observed earlier 
in the present chapter embraces due and proper attendance 
in accordance with proper instructions,_ maintaining the 
hours of labour or the usual hours of business; in short, it 
means punctual attendance to duty. In this context there 
are many instances where masters have attempted, and 
justifiably failed, to make mere lateness or short and trivial 
absences from duty a ground for summary dismissal. The 
most noteworthy of the earlier cases in England is FiUieul 
V.- Armstrong, (1837) 7 Ad. & El. 557 where a schoolmaster 
engaged by the year and with board and lodging found him 
was dismissed for Ixiing absent for two days. This was held 
to be an insufficient ground in the circumstances, where 
there was no genuine misconduct in relation to the absence 
proved nor any resulting injury to the employer. It is sub¬ 
mitted, however, that constaiit and inexcusable absences or 
habitual unpunctuality such as might be established as 
ajffecting the due performance of the servant's duties, and 
so as to affect the smooth working of his master’s business, 
would be a good ground for dismissal.^ This would be so 
inasmuch as an accummulatibn of offences each one of 
which may be too small to justify dismissal may yet provide 
a sound and so a valid reason for dismissal. That was the 
case in Chatra Serampore Cooperative Credit Society v. 
Becharam Sarkar S" ors. A.I.R. 1938 Cal. 829, where 
manifold charges, some of them serious and others not so, 
were held in their cumulative effect to provide jusification 
for the dismissal complained of. In the' course of the 
judgment it was said that in deciding the question whether 
a summary dismissal of an employee is justified, the posi¬ 
tion of the employee and the nature of the business must be 
considered. A single act of negligence on his part would 

I* Where a ser\^ant is admittedly justification is on the servant, 
absent witJiout leave the burden of Thomas v. Vivian, (1872) 37 J.P. 
providing some valid excuse or other 22S, 
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ordinarily be sufficient to justify a summary dismissal, 
it is a strong measure and must be justified only when a 
strong case is made out. An accumulation of acts, which 
occurring singly would not in themselves justify dismissal, 
may justify the measure jointly. 

In K.R.y. Alagappa Chettiar v, Sundaram Annuvt ^ 
ors., 49 M.L.J. 516 it was held that persistent neglect of 
duty, insubordination and disobedience of orders repeated 
from time to time are offences justifying dismissal. In the 
course of the judgment it was pointedly remarked that it 
was wrong to suppose that in determining the nature of 
punishment to be awarded for a subsequent offence by a 
servant prior offences could not be taken into account. 
No doubt, where an offence has been condoned or dealt with, 
and tlie offender retained in service, it is not open to the 
employer subsequently to dismiss the servant for the same 
offence; but when the servant offends again, it is perfectly 
justifiable for the employer to consider the prior offences in 
dealing with him. 

In Amur Singh v, Katam Singh, A.I.R, 1914 Lah. 82 
the Plaintiff's contract required him to work on holidays 
and Sundays in case of necessity. Refusal entailed sum¬ 
mary dismissal and forfeiture of fifteen days' wages. He 
failed fo work on a Sunday when required to do so. He 
was dismissed and sued as for a wrongful dismissal. The 
Court of first instance held that nobody could be compelled 
do work on a Sunday, that being a holiday under the 
Negotiable Instruments Act (XXVI of 1881), and decreed 
the suit in the Plaintiff's favour. On appeal this decision 
was reversed, it being held that, although Sundays are 
customary holidays, it is open to any employer to stipulate 
to the contrary; and if his servants, having accepted ser¬ 
vice on those terms, refuse to abide by them, they must 
take the consequences. There was no illegality in dis¬ 
missal, but the master acted harshly, and the penalty for 
forfeiture of fifteen days' pay could not be reasonably 
exacted. Here the element of harshness enabled the court 
as a Court of Equity to relieve against the forfeiture, 

W Misbehaviour. Here again, occasional or trivial mis¬ 
behaviour in the shape of intemperence, exhibition of 
temper and so forth would not on a single occasion or 
where the surrounding circumstances are not such as to 
militate in any serious degree against the performance of a 
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servant's duty or are such as would bring discredit upon 
his master, would be insufficient to afford a ground for dis¬ 
missal. In no context is the warning uttered earlier in the 
present chapter—that each case must ^depend on its own 
circumstances—more necessary than in regard to a ser¬ 
vant's temperament and manner. For instance _ a shop 
assistant, who is sufficiently rude to, or negligent in atten¬ 
tion upon customers, so as to ^ve them reason for com¬ 
plaint, might justifiably be dismissed on the ground tliat his 
bearing was injurious to his employer's interest. 16 be 
drunk when on duty is one thing; to be tipsy off duty and 
not on an occasion when his intemperence would bring dis¬ 
credit on his employer is another. The classical case as to 
drunkenness in a servant is Clousion & Co. Ltd. v. Carry, 
[1906] A.C. 122. Lord James of Hereford, who delivered 
the judgment of the Privy Council in that case, observed 
as follows: "Certainly when tlie alleged misconduct con¬ 
sists of drunkenness there must be considerable difficulty in 
determining the extent or conditions of intoxication which 
will establish a justification for dismissal. The intoxication 
may be habitual and gross, and directly interfere with the 
business of the employer or with the ability of the servant 
to render due service. But it may be an isolated act com¬ 
mitted under drcurr^tances of festivity, and in no way 
connected with or affecting the employer’s business. In 
such a case the question whether the misconduct proved 
establishes the right to dismiss the servant must depend 
upon facts—and is a question of fact," In Clouston's case 
the facts proved were held to entitle the employer to dismiss. 

Immorality may be relied upon if the circumstances be 
such as bring discredit on the master or amount to some 
invasion of his private life. Authorities are not wanting 
in the case-law of England in support of that proposition. 
In R. V. Brampton {Inhabitants), (i777)_Cald, Mag, Cas. 
II the master was held entitled to dismiss an unmarried 
female servant found to be pregnant. In 1778 a servant 
was held properly dismis,sed who was found the father of a 
bastard child of a fellow servant in the same family: i?. v. 
Welford (Inhabitants), Cald. Mag. Cas. 57. The same 
reasoning was adopted in Atkin v. Acton, {1830) 4 C & P 
208, and in Connors v. Justice, (1862) 13 I.C.L.R. 451. 
In the former of the last-mentioned cases a clerk and travel¬ 
ler was held properly dismissed on the ground of an in¬ 
decent assault upon his employer's servant. In Po Kin 
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^ _ Kala, A.I.R. 1914 L.B. 271 the servant was 

_ ight in a sexual intrigue with his employer’s daughter. 

He was held rightly dismissed. 

'Insolence' by a servant was held to justify dismissal in 
Bicks V. Thompson, (1857) 28 L.T. O.S. 255. But “rude¬ 
ness," warned Chief Justice Cockburn when summing up 
to the jury in Smith v. Allen, (1862) 3 F & F 157 N.P., 
“is an uncertain term, and persons may differ as to what is 
rudeness." 

In Shaw v. CkairiUe, (1850) 3 Car. & Kir. 21 N.P, the 
servant, in consequence of noisy, abusive and violent con¬ 
duct towards his master, was by the latter handed over to 
the Police and held rightly dismissed. In Beattie v. Par- 
menter, {i88g) 5 T.L.R. 30 C.A, the servant had shammed 
illness in order to avoid work. 

Termination at Discretion. The case-law exhibits in¬ 
stances of contracts of service which expressly entitle the 
ernployer to determine the contract at his discretion or, as 
it is often said, 'at his pleasure'. Examples have been given 
of certain Municipal bodies who have secured ffiat right by 
virtue of statutoiy powers. It remains to notice cases 
where the contract itself leaves the employer a discretionary 
power to determine more or less at pleasure. The import¬ 
ance of the subject lies in wha,t is settled law as to tlie use 
of a discretionary power. Where the operative words are 
such as 'at their unfettered discretion' or 'at their absolute 
discretion/ there is little loophole for any escape from its 
application. Two instances, one from England and the 
other from India, must suffice to point the moral. 

In Wright v. Marquis of Zetland & ors,, [1908] i K.B. 
63 the facts were that tlie Plaintiff was appointed an Assist¬ 
ant Master at Richmond Grammar School, in Yorkshire, 
He complained of dismissal by the Head Master and con¬ 
tended that it was wrongful. He brought an action against 
the Defendants as Governors of the School. Actually he 
had been appointed by the predecessor of the Head Master 
of whose action he complained, and who shortly after 
being appointed mentioned to the Plaintiff that in the ensu¬ 
ing term, which was to begin within a few days, there was 
to be an entirely new staff. The Plaintiff contended ffiat 
this operated as a summary dismissal of him. The case 
involved firstly the constnie of certain sections of the 
Endowed Schools Act, 1869 which provided for the framing 
of schemes for tlie administration of those schools to which 
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applied and secondly the constme of a number 

_under the particular scheme which was in force for 

Richmond Grammar School at the material time. Under 
this scheme the Governors might ‘at pleasure' dismiss the 
Head Master in pursuance of' certain prescribed reso¬ 
lutions; while clause 40 provided that "the Head Master 
shall have tlie sole power to appoint and may at fileasure 
dismiss all Assistant Masters in the school . . The 
Judge of first instance dismissed the action and his judg¬ 
ment was upheld on appeal on two grounds; one that there 
was express authority under the scheme to dismiss at 
pleasure’ and that the Head Master’s appointment or cfis- 
missal was a creature of the scheme and that in dismissing 
the Plaintiff, he was not acting as the agent of tlie govern¬ 
ing body, against which, therefore, the action was not 
maintainable. 

The following dictum, of no small interest and importance, 
occurs in the judgment of Vaughan-Williaras J., at page 

"I wish also to add, with regard to the effect of the 
words 'at pleasure’ that, giving tliose words the widest 
possible meaning I think that the pleasure must be exercis¬ 
ed in good faith. Therefore, if the dismissal of a Master 
be what I may, for the sake of brevity, caU a corrupt dis¬ 
missal, I think the Court might set it aside.’’ 

The opinion so expressed is, it is^ submitted, strictly in 
accord with the well-settled principle of law that' the 
exercising of any discretionary power to be valid must be 
in good faith or the Court will correct it. 

In Premgir Chatagir S' unr, v. Waz&a Community, 
Karachi, A.I.R. 1939 Sind 251 the relative facts were that 
the managers of a temple had been given power to dismiss 
the pujari of the temple ‘ ‘at their discretion’ ’. It was held 
that the managers could dispense with his services without 
heai'ing him and without assigning re^ons. The managers 
might have good reasons for their action and yet be unable 
to establish them by proof to the satisfaction of the Court. 
It was expressly pointed out, however, that they must act 
fairly and honestly and not corruptly in the exercise of 
their discretion. Two English cases were relied upon; 
Hayman u. Governors of Rugby School, (1874) 18 Eq. 28 
and R, V. Darlington School, (1844) 6 Q.B. 682 as also 
another Sind case Collins u. Charles Booth S' Co., Ltd., 
A.I.R. IQ2I Sind 106. 
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ere a servant does not hold office at his master's 
pleasure, his dismissal without giving him an opportunity 
to explain his conduct contravenes tlie principles of natural 
justice and consequently is wrongful 1 Sn Kallalagar 
Devesthanam v. 7 'hiruvengadathan Thinimalai & any., 
A.LR. 1943 Mad, 222. 

By Local Bodies. Among the curiosities in the present 
state of the authorities touching the topic of dismissal is the 
fact that claims have been made in India to a supposed 
right in all corporations falling within the notion of what 
are usually called 'local bodies'' to dismiss their officers 
and other employed persons ‘at pleasure’. Such a claim 
has for its background the notion that persons employed 
by such bodies do not hold their ajppointments it is said 
‘during good behaviour’ but ‘at pleasure’ of the body by 
which tliey are employed. Inasmuch as the judicial deci¬ 
sions in India upon tlie subject matter of this general claim 
are not uniform, it becomes necessary to examine them in 
some detail, the more so that many of them seek to base 
the doctrine upon specific authorities drawn from the corres¬ 
ponding English case-law. 

It is thought unnecessary to look further back in the case- 
law of India than the decisions of the Allahabad High 
Court in Roshanlal v. District Board Aligarh, A.I.R. 1935 
All. 803 and Municipal Board Shakjehanpur v. Sukha 
Singh, A.I.R, 1937 All. 264 for the notion tliat an official 
of a Municipal Board is under the same disabilities as to 
the terms on which he holds his appointment as are Govern¬ 
ment ^rvants. But the most elaborate judgment of that 
Court is to be found in the case of Prabhulal Upadhaya v. 
District Board Agra S- anr„ A.I.R. 1938 All. 276. There 
the Plaintiff was the Secretfury of the Board. He sued for 
a Declaration that a Board Meeting at which a resolution 
had been passed purporting to dismiss him had not been 
held in accordance with the relative rules and was therefore 
null and void. Amongst other reliefs sought was an order 
on the Board directing it to reinstate him, alternatively for 
damages amounting to Rs. 21,000/-. The judge of first 
instance refused him all reliefs except the claim for damages 
which he assessed at Rs. 4 jOoo/“- The Plaintiff appealed. 


I. e,g., Mumcipalities, properljr 
so-called ; District Boards ; Unioii 
Boards, and so forth. There are no 
townships styled 'boroughs' or 

25 


'dtiesS as in England, and them ia 
m division of the country into 
Shires or Counties. 
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■The only defence of importance in the present context whic 
had been raised in the suit was that which asserted that the 
Plaintiff held his office at the pleasure of the Board, which 
accordingly entitled it to dismiss him witliout cause assign¬ 
ed, without framing any charge or giving him any oppor¬ 
tunity of meeting it. That defence having been taken and 
argued it fell to the High Court to dispose of it, though 
actually the case could have been, and in fact was, decided 

on other grounds. ., n 

It was inevitable that the Court would refuse an injunc¬ 
tion or any order which would have the effect of obliging 
the Board to perform its alleged part of the contract by 
reinstating the Plaintiff. So to do would have. been to 
depart from the settled law that a Court of Equity will 
not grant a decree for specific performance of a personal 
contract or make an order which would have that 
effect. 

In the present instance the High Court regarded the dis¬ 
missal as wrongful, inasmuch as the course pursued by the 
Board was in breach of certain statutory rules made under 
The United Province District Board Act (X of 1922) and 
it was held accordingly that tlie Plaintiff was entitled to 
damages as for a wrongful dismissal, which the Bench 
assessed at three months’ salary. 

In the course of the judgment, however, which was pro¬ 
nounced by Harries J., (as he then was) that learned judge 
observed that it had not been seriously contended that the 
position of the Plaintiff was (Efferent from that of a Gov¬ 
ernment servant; and he considered that it could not be so 
contended, having regard to the two then recent decisions of 
that Court, namely Roshanlal and Sukha SingWs cases 
{supra). The conclusion at which the learned judge arrived 
was concisely expressed at page 278 of the Report cited. 
That passage reads as follows:—"Officers of a District 
Board are part of the machinery of the self-government of 
these provinces and are in that sense Government servants 
or something akin to such servants. In this Court it has been 
held repeatedly that no valid distinction can be made bet¬ 
ween Government servants in the true sense of the word and 
persons in the position of the Plaintiff serving local bodies 
created by statute for the purposes of Local Government.,” 
The learned judge then quoted sec. 89 of the United Pro¬ 
vinces District Boards Act 1922 which provided that every 
officer or servant of a Board shall be deemed to be a public 
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^vani within the meaning of the Indian Penal Code; and 
in the definition of 'legal remunei'aiion’ in sec. 161 of that 
Code the wotd 'Govefntnenf shall foy the pUTfioses of this 
section be deemed to include a Board. ^ 

It is submitted with all proper respect that a provision 
whereby tire servant of a Local Board is to be ‘deemed' 
a public servant for one specific purposej that being to bring 
him within tlie mischief of the criminal law in certain pres¬ 
cribed circumstances, is not of itself sufficient to constitute 
him a public servant so as to affect the contractual relations 
between him and his employers. Had it been the intention 
of the legislature to create such a relationship between the 
Board and its servants as would involve the latter in hold¬ 
ing their appointments at tire pleasure of the former, it 
would have been quite easy to frame an enactment to that 
effect. Such an enactment, so far as the United Provinces 
were concerned, one would expect .0 find in Chapter IV of 
the Statute which created these Boards; which chapter is 
expressly devoted to the position of officers and servants 
of Boards, their appointment, powers, their dismissal and 
suspensionbut no provision of the kind is in fact to be 
found therein. It is submitted further that there is no room 
for reading into the Statute a power to dismiss at pleasure, 
for such a course is only to be resorted to where the sense 
plainly requires it or where the particular contract would 
not work without it. 

The learned judge discussed or referred to a number of 
English cases, namely Gould v. Stuart, [1896] A.C. 
Smtthv. MacNally. [1912] i Ch. 816; Wright v. Marquess 
of Zetland, [1908] i K.B. 63 and some two Privy Council 
cases from India, namely Venkata Rao \ Secretary of State, 
A -j j 55. and R. T. Rangacharry v. Secretary of State, 
decided in the same year and reported in the same volume 
at page 40. It was not contended for the Defendant 
before Harries J. that there was any term in the relative 
contract reserving to the Board a power to dismiss at 
pleasure.^ Nor again could it have been contended that 
any such term was to be implied on the ground that 

without it the contract would not be workable in a business 
sense. 

Of the cases expiessly alluded to, other than the two 

Pa-Li Code '*4 public servant' (See tbe 

Penal Code a Municipal Com mis- whole sections set out in Ch I 
sioner is for the purposes of that p. 45 anie, ' - » 
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Allahabad decisions of 1935 and 1937, Gould's case merely 
decided that the Crown, whether in England or in New 
South Wales, had by law a power to dismiss both civil and 
military officers at pleasure, and that a condition to that 
effect was an implied term in a.ny contract of civil service 
under the Crown save where it was otherwise expressly 
provided. All the other English cases mentioned proceeded 
on the basis that it was part of the Sovereign’s prerogative 
to dismiss' at pleasure. In Shenton v. Smith, [1895] A.C. 
229 the Privy Council went no further than deciding that 
in Crown Colonies, Government servants held their offices 
at the pleasure of the Crown, or more correctly stated "at 
Her Majesty’s pleasure"—those being the words in Regu¬ 
lation 64 which was held as correctly expressing the general 
rule. It is to be noted that according* to the judgment in 
Shenton's case the persons alluded to were spoken of as 
holding their appointments "not by virtue of any special 
prerogative of the Crown, but because such are the terms of 
their engagement” {vide p. 235 of the Report). This 
passage would appear to state a proposition somewhat at 
variance both 'with constitutional law and its historical 
origin, so far as the King of England was concerned and 
would seem to have found its way into tlie judgment per 
incuriam.^ In that connection it is to be noted that the 
editors of tire Appeal Court reports evidently regarded' the 
matter as something definitely touching the prerogative of 
the Crown, [vide the head-note). It might, however, be 
thought that the framer of the judgment pronounced by the 
Board in this case meant no more in the passage alluded 
to than that the terms of tiie engagement were such as 
attracted the particular regulation which in terms laid it 
down that the engagement was subject to determination at 
the pleasure of the Crown,* 


1. A polite translation is 'by a 
slip' or by 'oversight'; literally* 
'by want of care' ♦ 

2, Other English cases to which 
some Indian Courts have referredi 
as if they were authorities which 
could aid" in deciding the position 
of servants of Municipal bodies in 
lodia> are Mitchnll v. The Queen^ 
reported in a Note to Dunn v. The 
Queen, [1896] i Q.B.D, at lat ; 
Dunn V. The Queen, (suSm) l also 
Young V. Waller, [1S9B] A.C. 661 
F,C. and Young v. Adams, decided 


earlier in the same year, [1S98] A.C, 
469 P.C. In Mitchell's case the 
Plaintilf sued on a Petition of Bight 
and the Court decided that there 
was no contract between a miUtary 
officer and the Crown and thus there 
was no jurisdiction to give the 
suppliant any relief. In Young v. 
Adams it was held that nothing in 
the New South Wales statute was 
to be construed or held as abrogat¬ 
ing or restricting the right of the 
Crown to dispense with the services 
of any person employed in the 
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TO return to the judgment of Harries J. in Ptabhulal 
Upadhayas case, tlie Privy Council’s decisions alluded to 
by him are solely concerned with service under the Crown. 
As to Smith v. MacNally, the same, it is submitted witli 
every respect, is no authority for tlie proposition we are 
now examining. The Plaintiff in that case^ succeeded in 
contending that she had been wrongfully dismissed from 
her position as a teacher in a public Elementary School, 
inasmuch as the consent of the Local Education Authority 
under the Education Act of 1902 had not been obtained. 
Though no English decision touching the ambit of the ex¬ 
pression ^public officer’ was cited to the Court in Ptabhulal 
Upadhaya’s case there are two to which attention might 
have been drawn, though separated by more than a cen¬ 
tury. The first is Henley v. Lyme Reps, Corp., decided in 
1829, 5 Bing. 91. There the Plaintiff framed his action 
in Case,^ claiming damages for failing to repair sea walls, 
such failure allegedly causing serious injury to the Plain¬ 
tiff's property which extended to the coast there. The 
neglect complained of was said to be in breach of a duty 
under the terms of a Grant from the Crown, whereby 
Crown lands were transferred in the 17th century to the 
Borough. The jury gave a verdict for damages, which 
verdict was subsequently affirmed on the disposal of a Rule. 
In the course of the judgment, Best C.J. showed himself 
as regarding the Corporation as a collection of public 
officers.' How he aiTivcd at that conclusion is expressed 
in the following passage: 'T take it to be perfectly clear 
that if a public officer abuses his office, either by an act of 
omission or commission and the consequence of that is an 
injury to an individual, an action may be maintained 
against such public officer. . . Then what constitutes a 


public service: the service alluded 
to bciu^ directly under the Govern- 
nient. In Young v. Waller the 
Plain tin's oilice under Governinciit 
had been abolished, and the Board 
held that although there was power 
to re-engage the Plaintiff in some 
other office, the Crown was not 
bound to do so, and that the abor¬ 
tion oZ any office was within its 
competence. In Hales v. The King^ 
(T91B) 34 T.L.R. 5S9 C.A. the 
suppliant sought damages for wrong¬ 
ful dismissal as an Admiralty clerk. 
The Court treated it as established 


that all seivants of the Crown held 
office at the pleasure of the Crown, 
In Denning v, Secretafy of State for 
India'in-Councih (1930) 37 ThL.B. 
33S a single iudge, following tyunn 
and Gould's cases, held that the 
Plaintiff, who had been Superin¬ 
tendent of Industries and Inspector 
ol Technical and Indiistrial Institu¬ 
tions in Bengal, and had been dis¬ 
charged before the period of his 
engagement ran out, could not 
sueceed. 

I, See, as to the meaning of the 
expression 'ifl Case' Ch, I, p- 4. 
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^public officer? In my opinion everyone who is appoin' 
to discharge a public duty, and receives a compensation in 
whatever shape whether from the Crown or otherwise is 
constituted a public officer/' The learned Chief Justice 
went on to apply this principle to Bishops and even to other 
clergymen, as also to Lords of Manors; and he continued: 
‘Tf a man takes, a reward—whatever be the nature of that 
reward whether it be in money from the Grown, whetlier it 
be in land from the Crown, whether it be in land or money 
from an individual, in the discharge of a public duty—that 
instant he becomes a public officer.” 

These dicta seem not to have been upheld, though the 
case on the real grounds of its decision has frequently been 
considered and in one specific instance applied. That was 
in 1835 in Wilkes v. Hungerfotd Market Co., 2 Bing. N.C. 
281. In that case a private citizen of the Borough siicceed- 
ed in a claim for damages against a company which had 
obstructed a road on the promise of providing a new 
street, and had maintained the obstruction for an un¬ 
reasonable time whereby the Plaintiff, a, bookseller, suffered 
loss in *his business. No mention was made by any 
of the three judges which included Tindall C.J., and 
Parke B., to the dicta concerning the nature of a public 
officer to which Best C.J. had given utterance in Henley’s 
case. 

The nature of a public officer in contemplation of law 
cropped up again in a case reported as In re: Mirams^ 
[1891] I Q.B. 594, in which it was argued that the salary 
of a bankrupt clergjanan was that of a 'public officer', and 
was, on that ground, not assignable. The material passage 
in the jud^ent of Cave J. on this aspect of the matter 
reads as follows: "In this case it is true that the salary is 
paid out of a poor-rate, and that the Chaplain, although 
appointed by the Guardians, can only be dismissed by the 
Local Government Board; but I am of opinion that this is 
no ground of distinction. To make the office a public office 
the pay must come out of national and not of local funds, 
and the office must be public in the strict sense of the term. 
It is not enough that the due discharge of the duties of the 
office should be for the public benefit in a secondary and 
remote sense.” Both Lyme Hegis Corpn, v. Henley and 
Re Mirams (supra) were considered recently in England 
by the Divisional Court (Lord Goddard C.J., Humphreys 
and Finnemore J.J.) in Beeston S' Stapleford Urban 
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CouncU S' anr. v. Swi^/t/[1949] ^ All. E.R. 394 m 
- '^iiich they decided that the clerk of the Urban District 
Council was not a ‘Public Officer', within the meaning of 
sec. 47 of the Solicitors Act, 1932. For that purpose they 
had to consider the word ‘Public Officer' and while holding 
that the words must be construed according to the require¬ 
ments-of the statute in which they apwar, they held the 
strict view to be that a ‘Public Officer is an Officer of a 
public department whose salary is charged on national and 
not on local funds. 

None of the above English_ cases has been cited m any 
of the Indian cases on the topic of employment imder local 
bodies. It is, hoWeVer, submitted that, even if in some 
sense a person so employed holds a public office and may 
on that ground be classified as a public officer, that is not 
sufficient to constitute such a person under the law of India 
a servant of the State within the meaning of the Indian 
Constitution, and so make the tenure of his office one which 
subsists at the pleasure of the State as represented by its 
President; nor, a fortiori, at the pleasure of a local body. 

It may be useful here to give an example ot a local autho¬ 
rity in England being held entitled to dismiss at pleasure. 
Noiley v. London County Council, 3 K-B. 580 is 

one such. In that case a local authority styled the Metro¬ 
politan Board of Works was by sec. 32 of the Metropolitan 
Building Act, 1855 invested with the power to dismiss any 
then existing District Surveyor “at their discretion”, sub¬ 
ject however to the consent of one of Her Majesty's prin¬ 
cipal Secretaries of State. By virtue of sec. 40(8) of the 
Local Government Act, 1888 the powers, duties and liabili¬ 
ties of the Metropolitan Board of Works wep transferred 
to the London County Council. The Plaintiff sued for a 
Declaration that the County Council’s dismissal of him was 
void as being arbitrary and unreasonable. It was held 
against him that by virtue of the above two Statut^ the 
County Council had acq^uired a statutory right to dismiss 
at pleasure. The Plainhff was a District Surveyor within 
the meaning of the provisions invoked. Therefore he failed 
in the action. 

A Calcutta case has more than once been cited as in some 
way supporting the notion that persons in a public or quasi- 
pnblic position are no better positioned tiian are servants 
of the State. Allusion is here made to Bimala Charan 
Batahyal v. The Trustees of the Indian Museum, A.I.R. 
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1930 Cal. 404, That was a claim by the Plaintiff for 
alleged wrongful dismissal. The suit was decreed in his 
favour by Costello J. who held that, although the claim was 
exaggerated, the dismissal was wrongful, and the Plaintiff 
would be entitled to three months' salary as damages. For 
him it had been argued that the effect of sec. 13 of the Act, 
hy w'hich the Trust was created, read witii sec. 96 B of the 
Government of India Act, 1919 was to put a person in the 
position of the Plaintiff in the same position as an ordinary 
Government servant. _ The exaggerated claim was actually 
based on this contention. It was held, however, that the 
tenure of employment of a servant appointed by the Tnis- 
tees of the Museum had all the incidents of employment by 
private employers, and, in the absence of any special 
agreement and also of any regulations or conditions pres¬ 
cribed by the Trustees under section 9 of the Indian Museum 
Act, 1910 their services can be terminated by the I'rustees 
on giving a reasonable notice. 

Prahhulal's case was followed by the High Court at 
Allahabad in Benarasulas r. Municipal Board, Moradahad, 
(A.I.R. 1939 All. 310 and a similar view of the position 
of municipal servants found acceptance a year later in 
the Lahore High Court: Malik Mar ay an Das v. District 
Board Jhang, A.I.R. 1949 Lah. 71—a decision of a single 
judge. 

True it is that there are decisions whereby the cognate 
law of England as applied in particular instances seems to 
put the servant at the mercy of the Municipal Corporation 
sued. That was early held in the case of the Mayor and 
Alderrnen of the City of London whose immemorial and 
recognised custom was said to be to dismiss its members 
and officers at pleasure, lhat doctrine in cases against 
the same Corporation found favour with the courts in 
several instances on returns to Rules nisi for Writs of 
Mandamus. But the English case-law distinguishes between 
officers of such Corporations and those to be described as 
mere .servants. In general, however, the relative law in 
the United JCngdom appears to be that, unless by some¬ 
thing appearing in a Charter, or by reason of immemorial 
custom, or by the provisions of some statute creating the 
municipality, or by some rule or bye-law having the force 
of law or, again, by some specific provision in the indivi¬ 
dual contract between the Corporation as an employer 
and tlie person employed, there is to be seen no plain 
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to determine the contract of service at the pleasure 
of the Corporation: the latter body being in no 
different position to that of any private employer. ^ It is 
submitted that the cognate law in India is in reality no 
different. 

In our submi^ion, then, the true view is that the condi¬ 
tions of service of employees under local bodies in India 
are to be ascertained from the speciid statute by virtue of 
which the Indian municipality or otlier local body is creat¬ 
ed, read witli such statutory rules or bye-laws as have the 
force of law; and that if the relative enactment so attracted 
be silent upon the character and extent of a servant’s tenure 
of office, then the document or other evidence from which 
the terms of the individual contract are to be collected must 
be looked to; and, should those terras include no provision 
as to the maimer in which, apart from dismissal for mis¬ 
conduct, the contract of service may be determined, the 
rule as to the necessity of implying a term requiring reason¬ 
able notice will take effect. The foregoing views have 
found favour with the High Courts of Bombay, vide Golak 
MunicipaUiy v. Rajaram Sridhar Kulkarni, A.I.R. 1940 
Bom. 386, and with the High Court of Nagpur, vide Dis¬ 
trict Council Amraoti v. Vithal Vinayak Bapat, A.I.R. 1941 
Nag. 125. The considered opinion of Vivian Bose J. in 
the last-named case contains the following passage; 'Tt 
may be that if there be a special statute, or if rules be 
framed under an Act by Government wluch set out that 
a servant of a local body shall hold office at pleasure, then 
the position of the servant might to that extent be regarded 
as analogous to that of a servant of the Crown." Referring 
to another case cited before him Malik Narain Das v. Dis- 
ifict Board Jhang, A.I.R. 1940 Lah. 71, Bose J. obser\'^ed: 
"So far as the Lahore case is concerned I am not dear 
whether there were such Rules in the Punjab or not. If 
there are, then, as I say, the matter is distinguishable. If, 
however, the learned Judge who decided this Lahore case 
meant to state that every employee of a local body was on 
the same footing as a servant of Hts Majesty, I am, with 
respect, unable to agree. A local body has no more autho¬ 
rity and power over its servants and employees than 
any other person or body, unless such powers have been 
expressly conferred by Statute. The matter, therefore, 
must be governed along the ordinary lines of Master and 
Servant." 
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In the great majority of instances^ the deteTiriiiiatioii of a 
conract, on and from the date of its operation, severs^me 
ties which, until then, have bound the parties in contractual 
relations: and thus releases all of them from obligations 
and duties which theretofore had to be performed. In the 
foregoing regard, contracts of service form no exception. 
Nevertheless, it was always possible for persons to include 
in tlie terms of any contract one or more stipulations,^ the 
effect of which would be to keep alive one or more obliga¬ 
tions when all others had ceased to be_ binding. In every 
such instance the parties would remain partially in con¬ 
tractual relations until such time as either by efflux of time 
or by waiver or abandonment by the party who might have 
relied upon them, the stipulations alluded, to lost their 

efficacy. ., . £ u 

Contracts of service are replete with instances of such 
stipulations tlie effect of which survive the actiial employ¬ 
ment of the serv'ant under the other party to the contract. 
Illustrative of the foregoing state of things are those con¬ 
tracts of service which contain one or more negative 
covenants by which the servant is content to be bound, and 
which prohibit him froni specified conduct after he shall 
have left his master's employment, e.g., such as forbid him 
to enter into competition with his former master for some 
named period and usually within some named distance of 
the place where his former master was or is carrying on 
business; or, again, which forbid him taking employment 
with a rival concern. __ . 

Eestrictive Covenants. As it is a principle of Equity that 
it will not enforce Specific Performance of a Contract of 
Service, it might be supposed that a Court of Equity would 
give no relief to a master in instances where the servant was 
in breach of an undertaking expressed in the form of what 
lawyers call a 'negative covenant', but would relegate the 
master to an attempt to obtain the only remedy available at 
Law, namely damages. 

In truth, however, a Court of Equity, as earlier stated in 
the present treatise,* would grant relief by injunction so as 


I. Vide Cb. It, p. 135 
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a former servant to his bargain when that bargain 
contained a negative obligation. ‘ 

From the time when the Court of Chancery had become 
firmly established, a threatened breach could be made the 
subject of what were called quia timef proceedings, in 
which a Court of Equity, on proper materials, would grant 
an injunction to restrain the commission of the threatened. 

injury. , 

Equity, however, not only in proceedings to restram a 
threatened breach, but in those which aimed at bringing to 
an end some breach already^ committed and which might 
otherwise develop into a continuing wrong, was ever astute 
to see that the restraining covenant sought to be enforced 
was not so framed as to amount to a 'restraint of trade , 
within the meaning of the law of contract, or was otherwise 
unreasonable. Reasonability in such a context is a 
question of fact, to be answered upon a review of all 
the snrroi.inding circumstances, without which it would 
be impossible for the court to see whether or not the 
restraint sought to be imposed by the contract was_ really 
necessary for the protection of the other party’s legitimate 
intsrBsts,. 

Four decisions in England may here be noticed as ilius- 
hating approach of the Courts of Equity to effort of em¬ 
ployers to enforce negative covenants against their former 
servants. These 'd,Te EhTwatt v. Bartholomew, [i8q8] i Ch. 
671; Bowden S' Pook Ltd, v. Pooh, [1904] i K.B. 45 C-A.; 
Kirchner & Co. v. Gruban, [1909] i Ch. 413, Amber Size 
S' Chemical Co. v. Meuzel, (1913) 30 R.P.C. 433.* 

In Ehrman u. Bartholomew {supra) the facts were that 
the Defendant had been employed by the Plaintiff (a finn 
of wine merchants) as a traveller for them. By the relative 
contract he was to be so employed for a term of ten years 
certain. A restrictive covenant in the contract sought to 
restrain him from carrying on any business save with the 
Plaintiff's firm, and provided that in case of a breach of 
this covenant he was to pay to the firm ;^iooo as liquidated 
damages. The Defendant purported to resign within 
one year of his engagement. The firm did not accept his 
resignation, and, hearing that he had entered the service^ of 
another firm, commenced proceedings against him praying 
an appropriate injunction. Holding that the negative 


r, Litserally meaning 'because he 
fears*. 


a. 'Here an e:t-servant was 
trained from divulging infomiatioB* 
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s^v^ijulation was unreasonably wide, Romer J. refused 
g^ant it, observing, however, that this would not preclude 
tlie firm from attempting to enforce a claim for liquidated 

damages. -nw j: j i. 

In Dowdefi Pook Ltd, v* Pook {supTd) the Defendant 

had been appointed Manager of a branch of the Plaintiff 
Company's business. One of the tenns of the relahve 
contract was a covenant by Pook that he would not either 
solely or jointly with, or as Manager or Agent for, any 
other person or persons or company, directiy or indirectly, 
eaiTy on, or be engaged or concerned or interested m the 
business of a Cyder Merchant, Manufacturirig Chemist or 
Cordial Compounder, nor permit or suffer his name to be 
used or employed in carrying on in connection with, the 
said businesses for the term of five years after leaving the 
service of the Company." 

Pook was dismissed, and, subsequentiy and withm the 
period of five years thereafter, engaged himself in carrying 
on the business of a Cyder Merchant. The Plaintiffs then 
sued him both for damages and for an injunction restrain¬ 
ing him from further breaches of the said covenant. _ The 
defence set up was that the covenant was void as being in 
restraint of trade. The judge of first instance left to the 
jury the question whether the covenant was too wide. And 
that question was answered in the affirmative. On further 
consideration, the learned judge considered that it was not 
for the jury to decide such a question, but for himself as 
the judge. He went on to hold it not unreasonably, or too 
widely framed, and he granted the injunction asked for. 
Whereupon the Defendant appealed. 

Collins M.R., who delivered tlie leading judgment in the 
Court of Appeal, relying upon the early cases of Mitchels 
V Reynolds, i P. Wms. i8i and Mallam w. May, (1843) 
II M & W 653 upheld the view tliat the question was for 
the judge and not for the jury to decide, being matter of 
law on the construe of the contract. On a construe of the 
particular covenant in question, and having regard to the 
evidence touching the nature and extent of the Plaintiff 
company’s business, he held the covenant to be far too 
widely framed for the reasonable protection of the Plain¬ 
tiff’s business, and, as a term of the contract, was therefore 
void as in restraint of trade. Mathew and Cozens-Hardy 
L.JJ. agreed. Accordingly the appeal was allowed and an 
injunction was refused. 
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case of Kirchner & Co. v, Gruhan {supra) is in¬ 
structive as showing that a Court of Equity wUl neither 
grant a decree for Specific Performance of a contract of 
service nor permit its powers to grant an injunction to be 
so used as in effect to enforce Specific Performance of a 
contract of service. 

There the Defendant had acted as an Agent of the Plain¬ 
tiff firm by a contract in writing of 30th June, 3:903. By 
this contract he had agreed to devote all his activities to 
the service of the firm and not to give notice to determine 
the contract before July 1910, under a penalty of 20,000 
marks. By a further clause the parties a,greed to siibrnit 
any matter of dispute between them to the exclusive juris¬ 
diction of a named Court in Germany, and that any such 
dispute should be disposed of in accordance with die laws 
of that country. 

In March 1908 the Defendant purported to give three 
months' notice to determine his employment with the Plain¬ 
tiffs, and, in fact, left their employment on ist May 1908 
and entered die service of a rival English firm. The Plain¬ 
tiff company then commenced proceedings wherein they 
claimed two injunctions and other reliefs. Only the first 
of the injuncdons sought is material in the present context. 
As framed, it aimed at restraining the Defendant from en¬ 
gaging in any other business than the Plaintiff company's, 
until after July igio or until a final order by the German 
Court. This injunction was refused on th& ground that 
the stipulation sought to be enforced, although negative in 
form, was affirmative in substance; and that the Court 
would not grant an injunction which, in effect, would com¬ 
pel Specific Performance of a contract of service. 

An interesting case involving a service contract between 
a refugee from Germany and a company known as Elec¬ 
tric Transmission Ltd., which had employed him in Eng¬ 
land in which the construe of a restraining covenant arose, 
is Electric Transmission Ltd. v. Dannenberg, 66 R.P.C. 
183 C.A. Dannenberg, the Defendant, was an electrical 
engineer and an inventor. The contract was framed in very 
confused language. In the early negotiations for employ¬ 
ment the inventor indicated a good deal of what he was 
engaged upon at the moment and it was part of the service 
contract that his employers would provide monies for deve¬ 
loping and protecting his invention and any improvements 
on it. Clauses 8, 9 and 10 were the restrictive covenants 
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which created difficulty, and which the judge of first in¬ 
stance and the tnajotity of the Court of Appeal considered 
far too wide to be reasonable. It was also held that the 
offending clause (8) was not severable. The reader will 
find the following English cases useful in the particular con¬ 
text: Mason v. Provident Clothing and Supply Coy., Ltd., 
[1913] A.C. 724; Foley v. Classique Coaches Ltd., [1934] 
2 K.B. i; British Bank for Foreign Trade Lid. v. Novo- 
mex Ltd., [1949] i AIL. E.R. 155. 

In India, as in England, the granting of any injunction 
of the kind and for the purposes above alluded to is dis¬ 
cretionary, The discretion will not be exercised in favour 
of a party who has failed in any respect to perform his 


the relative 
14 Mad. 18; 


confi-act: Madras Rly, Co. v. 
Subba Naidu 6 - anr. v, Baji 


own part of 
Rust, (1890) 

Badsha Sahib S- ors., (1902) 26 Mad. 168. 

In India the rights of parties in the foregoing regard are 
governed partly by Order XXXIX of the Code of Civil 
Procedure and partly by some three sections of the Specific 
Relief Act, (I of 1877). These are secs, 54, 56 and 57. 

For our present purpose it must suffice to say of the first 
of these sections that it has for its object the setting forth of 
the broad principles by which an Indian Court will be 
guided in the matter by granting perpetual injunctions; 
while sec. 56 catego.rically states that an injunction cannot 
be granted to prevent the breach of a contract the perform¬ 
ance of which would not be specifically enforced. 

But for the provisions of sec. 57, the foregoing statement, 
which is set forth in cl. (f) of sec. 56, would in terms seem 
to bar any relief by injunction to restrain a breach by a 
servant of any negative covenant appearing in his con¬ 
tract. Fortunately for masters in India, the terms of sec. 
57, read with one of the illustrations appended thereto, in¬ 
dicates not only that a master so circumstanced may have 
an injunction in a proper case, but that an Indian Court 
moved under sec. 57 is endow'ed with a wider discretion 
than appears to be allowable under the correisponding 
practice in England today. 

Sec. 57 of fhe Statute alluded to is in the following 
terms: — 

Notwithstanding secUon $ 6 . clause (f), where a con¬ 
tract comprises an affirmative agreement to do a certain 
act, coupled with a negative agreement, express or implied, 
tiot to do a certain act, the circumstance that the Court is 
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_^/^able to compel specific performance of the affirmative 
^^grcement shall not preclude it from granting an injunction 
to . perform the negative agreement: provided that the 
applicant has not failed io perform the contract so far as it 
is bmding on him. 

It is not material in the present instance to refer to more 
than illustration (d) of those appended to the foregoing 
section. That illustration reads as follows;—" 

B contracts with A that he will serve him faithfully for 
72 months as a Clerk, A is not entitled to a decree for 
specific performance of this contract. But he w entiUed to 
an injunction restraining B from serving a rival house as 
a Clerk. 

Like all other stipulations in contracts which prima facie 
are in restraint of trade, but which, in the present context, 
aim at preventing injury to the master's business by his 
late servant, they must go no further than, on contest, 
could be established as strictly necessary; and they must in 


themselves be reasonable,, which means much 
thing: Hiichcock v. Coker, (1837) 6 Ad. & El. 

Gravely v. Barnard, {1874) 18 Eq. 51S. See also the modern 
case of Thorsten Nordenfelt v, Maxim Nordenfelt Guns & 


the same 

438. 454; 


Ammumhon Co. Ltd., [1894] A.C. 535, 549.' The last 
named case recognised that improved means of communi¬ 
cation made distances which formerly would have been held 
unreasonable not so under modem conditions. One who 
owns two different types of business cannot reasonably seek 
to restrain a servant whom he has employed in one business 
from taking employment with a competitor in the other 
business, nor from himself engaging in some such business. 
Henry Leetham <§• Sons Lid. v. Johnston-White, [1907] 
1 Ch. 322, 327 C.A. See also Burma Oil Co. Ltd. 
^ Simpson & mr., {1920)■ 13 Bur. L.T. 227; Indo-Burma 
Otl Field V. Burma Oil Co., (1921) 64 I.C. 794. In the 
above cases the Court granted injunctions not only against 
the ex-servant, but also against the person who proposed to 
engage him. 

The principles by which courts are to be guided in India 
in their cons^iie of restraining covenants appearing in con¬ 
tracts of service are, it has been authoritatively stated, those 
which have ever guided the courts in England. See Desh- 
pande v. Arvind Mills Co, Ltd,, A.I.R, 1946 Bom, 423, 
where Kama J. (as acting Chief Justice of the High Court) 
reviewed both the English and the Indian decisions. “The 
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” said he, “whether a particular covenant in an 
it is unreasonably wide has to be decided by the 
nature of the agreement, qualifications of the employee and 
the seiwice he has to render, along with the places where 
the employee can get alternative service of the same 
nature/' He cited a passage from die speech of Lord 
Macnaghten in Thorsten Nordenfelt w. Maxim Nordenfelt 
Guns & Ammunition Co,, [1894] A.C. 535 at 565. That 
passage reads as follows; — 

'The true view at the present time, I think, is this: 
the public have an interest m every person’s carrying on 
his bade freely: so has the individual. All interference 
with individual liberty of action in trading,_ and all res¬ 
traints of trade of themselves, if there is nothing more, are 
contrary to public policy, and therefore void. That k tlie 
general nile. But there are exceptions: restraints of trade 
and interference with individual liberty of action may be 
justified by the special circumstances of a particular case. 
It is a sufficient justification, and indeed it is tlie only justi¬ 
fication, if the restriction is reasonable—reasonable, that is, 
in reference to the interest of the parties concerned and 
reasonable in reference to the interests of the public, so 
framed and so guarded as to aSord adequate protection 
to tlie party in whose favour it is imposed, while, at the 
same time, it is in no way injurious to the public. That, 

I think, is the fair result of all the authorities. But,” he 
added, “it is not to be supposed that that result was reach¬ 
ed all at once. The law has changed much. . . It has 
become simpler and broader too, . . For a long time ex¬ 
ceptions were very limited. As late as 1793 it was argued 
a restriction which included a country town and extended 
to ten miles round it, was so wide as to be unreasonable. 
It was said, and apparently said with truth, that up to that 
time restrictions had been confined to the limit of the parish, 
or to some short distance, as to half a mile.” 

The courts in India have uniformly followed these prin¬ 
ciples, See Charlesworth v. MacDonmU, (1898) 23 Bom. 
103: Brahmaputra Tea Co. Ld. v. Scarth, (18%) I.L.R. 

II Cal. 545; Home v. Douglas, (1912) 17 C.W.N, 215 P.C, 
As to distance, it was held in an early Madras case Oakes 
& Co. V. Jackson & anr., (1876) I.L.R. i Mad. 134, that, 
in the circumstances, the distance of 800 miles imposed by 
the relative covenant, amounted to an unreasonable 
restraint. 
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he value and importance of inserting negative covenants 
carefully framed is well illusti'ated by the csfee of Whitwood 
Chemical Co. o. Hardman, [1891] i Ch. 416. In the 
relative contract there was a clause providing that the 
Defendant (as manager) should give “the whole of his 
time” to the Company's business, give due diligence to the 
performance of his duties, conform with all reasonable re¬ 
quirements of the Board of Directors, and should reside 
within 2 miles from the Company’s works. The term ex¬ 
tended to ten years. There was no negative stipulation 
affecting the Defendant. 

The Plaintiff company was incorporated for the purpose 
of working a licence under the Patent Act, the Plaintiff’s 
brother being the patentee. The Patent was in respect of 
the treatment of coal-gas for obtaining certain specified by¬ 
products. One of the Company's directors stated on affida¬ 
vit tiiat it had come to the knowledge of the Board, that 
the Defendant wa.s in communication with certain colliery 
proprietors with a view to setting up a rival concern. It 
was further in^ evidence that the Defendant had expressed 
himself as desirous of leaving the Company's service and 
going into business with a new company about to be formed 
for cai'bonizing coal. 

'The Plaintiff company then commenced an action to res¬ 
train the Defendant by injunction and moved for interlocu¬ 
tory relief on the same terms. The judge of first instance 
dismissed part of the application, whereupon the Company 
appealed. Kay L.J. referred to the difficulties which a 
Court of Equity alwa}^ felt when asked to interfere by in¬ 
junction in order to enforce performance of part of a con¬ 
tract, the whole of which he could not be made to perform 
if the suit had been for specific performance. “What tliey 
have tried to do,” said the Lord Justice, “is to prevent the 
Defendant from setting up a rival business by obtaining 
the assistance of the Court for specific performance of that 
part of the agreement which expresses that he shall give the 
whole of his time to their business." "There are," he went 
on, “two answers to the case they make. One is this— 
that ffie Defendant never had contracted in any way that 
he will not set up a rival business. He has not contracted 
that he will not become a director of a rival company, nor 
that he will not foiin a rival company, and if he does it out 
of business hours, it is, as I understand, admitted, that no 
injunction ought to be granted against him." Lindley L.J. 
26 
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/pointed out that the Plaintiff company had various rem^ 
dies namely, dismissal, an action for damages, and a 
remedy by injunction. They were hot desirous of availing 
themselves of the first two. Both Lord Justices held that 
whatever remedy the Company might have in the absence 
of any negative stipulation, they were not entitled to an in¬ 
junction restraining the manager from giving, during the 
term, part of his time to a rival concern. Incidentally, 
Lmdiey L.J., with whom Kay LJ. concurred, considered 
that Malms V.C. had gone too far in Montague v. Flockton, 
(i6 Eq. 189) in that he had misunderstood the judgment 
of Lord St. Leonards in Luinley v. Wagner, (i De G. M. & 
G. 604), by having missed the observation that “if the 
Court had only to deal with the affirmative covenant to sing, 
it would not have granted an injunction to compel her to 
do so." 

Preventing Confusion. Apart, however, from any such 
restraining covenants, an equity may be invoked to issue 
an injunction restraining a former employee from so carry¬ 
ing on a business similar to his former employer's as in 
effect to mislead the public into believing that the business 
complained of is a branch of the business in which he was 
formerly employed. Burgess v. B 74 rgess, (1853) 3 De G. M. 
& G 896. There the Defendant had been employed by his 
father whose business address was 107, Strand. When the 
Plaintiff set up an independent business of the same nature 
as his father, after leaving his father's service, he described 
himself as “late of 107, Strand". Whereupon his father 
obtained an injunction restraining him from so describing 
himself. 

Payment of Wages, Another right which survives the 
severance of the relationship is the right to be paid wages 
for any period during which services were performed but 
renniined unremunerated, though remuneration was due 
and owing. 

The right to receive such unpaid wages survives not only 
the formal determination of the contract but is a right which 
on the decease of the unpaid servant passes to his heirs or 
other legal representatives; Stubbs v. Holywell Rly,, 
(1867) L.E. 2 Ex. 311; Wilson v. Harper, [1908] 2 Ch, 
370*.And thus would in some sense seem opposed to the 
maxim actio personalis moritur cum persona. 

I, See the discussion of this maxim in Ch. 11, pp. 6i, 63 ante. 
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When two parties to a contract agree to 
'refer some question or questions in dispute between them 
to the judgment of someone else, and at the same time con¬ 
sent to accept and act upon the judgment so obtained, the 
parties are said to have embarked upon an Arbitration. 
From early times in England such an agreement was con¬ 
sidered binding in law: Cook & Songafs case, (1588) 4 
Leon 31 = 74 E.R. 708. 

Long before there was anything in the nature of an 
Arbiiralion Act^ agreements to refer disputes to the judg¬ 
ment of private persons had become common. Sometimes 
parties were found agreeable to refer the dispute to a single 
individual: sometimes to a judge, oftener to a barrister, and 
quite as often to a man of business. Gradually, the docu¬ 
ments in which for safety's sake parties sought to express 
their agreement in the foregoing regard tended to be more 
and more complicated so as to prevent evasion by either 
party. These agreements are often spoken of as ‘submis¬ 
sions’ ; but strictly-speaking, and more logically, are agree¬ 
ments on which the real 'submissions', if and when made, 
are founded. These agreements to refer disputes are often 
embodied in, and so form part of the contract itself the 
working out of which might need matters of dispute. In 
instances where such agreements are so included, the relative 
clause is known as an 'arbitration clause’; and it is such 
clauses, or the framing of independent agreements—^thus 
making subsidiary contracts—which have tended in recent 
times towards complicated phrasing. The 'subnussion', 
properly so called, is the document which sets out the 
question or questions on which the parties seek an arbitral 
decision. The next stage is for each parly to formulate 
his 'case' on the aforesaid matter of dispute. 

In the law of India, prior to the inti'oduction of special 
legislation, an agreement to submit to arbitration was, like 
any other contract, something which need not necessarily 
be reduced to writing: Bahai Singh v, Siboram Singh, 
{1864) W.R. 76. 

There is nothing in the relation of Master and Servant 
which of iteelf bars a reference of any dispute between them 
to the arbitrament of anyone they are able to agree upon. 
In modern times a considerable number of service contracts 
will be found to contain a clause making it obligatory on 
the parties to refer disputes to arbitration, A common 
form of arbitration agreement makes it obligatoiy for each 
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party to nominate an arbitrator and the arbitrators them* 
selves to choo'fee an umpire whose decision, should the 
arbitrators fail to agree, would be final.* It is usual in such 
contracts in India as contain an arbitration clause, to pro¬ 
vide that the procedure, the award and the rights of parties 
thereunder shall be governed by the {Indian) Arbitration 
Act (X of 1940). Under tlrat Act, where there has been 
an agreement to submit disputes to arbitration, and one 
of the parties nevertheless chooses to institute a suit on the 
contract out of which the matter in dispute has arisen, the 
other party may move the court to stay the suit, till the 
questions in dispute should have gone "to arbitration and 
have been disposed of by an Award. 'Award' is the techni¬ 
cal name for tlie judgment of an Arbitrator or Arbitrators 
or of an Umpire acting in pursuance of a submission. It 
sometimes happens, however, that one of the parties in 
opposing such an application for stay of his suit contends 
that the matter in controversy is something which the parties 
never .meant to submit to arbitration: or, as lawyers say, 
was something ‘not within' the arbitration agreement or 
the submission, as the case may be; and, consequently, 
that a suit which raises that issue should be allowed 
to proceed and be disposed of by a judgment and a 
decree of tlie Court.^ Such a contention, if raised, only the 
Court itself can decide, unless the submission be so worded 
as to give the arbitral tribunal powers to decide whether 
the matter or matters in dispute do or do not come within 
the arbitration clause invoked. Thus, unless an arbitration 
clause in the original contract be so framed as expressly to 
invest arbitrators with a power to construe that clause i.e., 
to determine whether in the particular circumstances they 
have or have not jurisdiction, only a court can adjudicate 
upon the respective contentions in that regard. Reference 
may be made to the following cases as examples of service 
contracts which necessitated the Court deciding whether 
the dispute was one contemplated by the agreement to 
arbitrate, and therefore one in which a suit should be 
stayed, or whether it lay outside the scope of the relative 
arbitration clause and therefore the suit should go on: 
Lowndes v. Stamford & Warrington, {Earl) (1852) 18 Q.B. 
425; Wickham v. Harding, (1859) 28 L.J. Ex. 215; Smith 

j. Where arbitrators cannot upon anyone to act as Umpire, 

the Court may appoint. 




RIGHTS SURVIVING DETEIiM I NATION 40*1 

f.i)>^AUen, (1862) 3 F & F 157; Davis v. Starr, (1889) 41 Ch. 

242. C.A.: Renshaw v. Queen Anne Residential Man¬ 
sions & Hotel Co, Ltd.. [1897] i Q.B. 662 C.A.; Parry v. 
Liverpool Mali Co., [1900] i Q.B. 339 C.A. 

The present Act in force in India is Act X of 1940 where¬ 
in the provisions touching the stay of a suit will be found in 
sec. 39. The provisions of that section must be strictly 
complied with, otherwise a stay will not be granted. Only a 
careful construe of the arbitration clause in the original 
contract will determine whether the parties meant the 
clause to apply only whilst the relationship of Master and 
Servant subsisted, or whether, on that relationship becom¬ 
ing extinguished, there was still a matter in dispute be¬ 
tween them arising out of or in connection with that rela¬ 
tionship, capable of being made the subject of an Award 
in arbitration proceedings. It is in the latter case that the 
right to go to arbitration is something which may be said 
to survive the relationship or, in other words, to survive 
tlie determination of the contract of service. 

It were outside the scope of the present treatise to do 
more in relation to the topic of arbitration than set forth 
in the barest outline certain other features which should be 
borne in mind by employers and employed in instances 
where the relative contract of service contains an arbitra¬ 
tion clause, or where the parties have chosen by an inde¬ 
pendent agreement to submit some matter of dispute be¬ 
tween them to arbitration, and have made what the relative 
law styles a 'submis.sion' accordingly. 

Where the parties, pursuant to such a clause or to such an 
independent agreement, have gone to arbitration, and the 
arbitral tribunal has made its Award, the latter will have no 
effect until it be ‘published'. Publication in this context 
occurs when the document purporting to embody the award 
has been signed by the tribunal and its terms communicated 
to the parties. Should either party then decide to enforce 
the award by legal process he must do so by filing it in a 
court of law. 

When a party objects to the Award on some ground for 
which provision is made in the Statute, he must invoke the 
jurisdiction of tlie Court, This he cannot do until the 
Award shall have been filed by his opjjonent. It should be 
borne in mind that limitation for taking an objection to an 
award will run from the date when the party filing it gives 
him notice in writing of having done so. The grounds on 
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which a court will set aside an Award are to be found iri 
sec. 30 of the Statute. 

Orie example of a Statute providing for a domestic tri¬ 
bunal with arbitral powers to decide _ a matter between 
employer and employed may be found in the City of Bom- 
buy Municipul Act. Under that Statute the Standing Com¬ 
mittee of the Corporation is empowered to decide whether 
a municipal servant has been validly dismissed. The same 
Statute purports to bar any review by a civil court of a deci¬ 
sion of this Committee when so acting, unless it can be 
shown that the decision has been reached by some method 
contrary to the principles of natural justice or upon purely 
capricious grounds. If a servant of the municipality does 
not object to tire proceedings before the Standing Committee 
as being unfair or on some kindred ground, he cannot, 
according to a recent decision of the Bombay High Court, 
afterwards question it before that Court alleging for the 
first time flaws which he could and should have pointed 
out to the Committee: Manekji Naoroji Balsara v. Muni¬ 
cipal Cotnmissioners of Bombay, (1929) 32 Bom. L.R. 463. 

An arbitration clause is, however, to be regarded as an 
ancillary terra, and its survival depends upon the rest of 
the contract being at least capable of being performed when 
it is invoked. Performance in such a context may be liter¬ 
ally possible, but may be regarded as impossible, if futile. 
Thus, if the contract be completely frustrated in the sense 
that unforeseen accident has brought about a radical change 
in the conditions contemplated by fee parties as fee sub¬ 
stratum of the contract, both parties are excused from 
further performance; the discharge of the contract is com¬ 
plete, thus annulling all obligations^ including such as arise 
out of an arbitration clause: Hirji Mulji v. Cheong Yue 
S.S. Co., [1926] A.C. 497 (P.C.) 

The Judicial Committee in the last-named case, held the 
• contract to have been frustrated by the requisition of the 
ship by Government: this being more prolonged than 
either party to the contract could have anticipated. Lord 
Sumner, who delivered the Judgment of the Board said; 
‘‘The contract was wholly executory, fee ship being requi¬ 
sitioned before she was placed at the charterer's disposal; 
the perfonnance of the charter never began. . Under 
these circumstances, by the year 1919, when a dispute first 
arose, this charter no longer existed. The dispute was not 
one of which it could be predicated feat it was one, arising 
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Jer this charter, since tiiat had terrauiated by frustration 
i'year before. An arbitration clause is iiot a phoeiiix, that 
can be raised again by one of the parties from the dead 
ashes of its former self." The Award was therefore held 
to be without jurisdiction and was set aside. 
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The topic of damages as something recoverable by legal 
process is a large one; so large that it has heen the subject 
matter of several elaborate text-books. Within the limited 
scope of the present treatise it is only possible to give in 
outline certain basic conceptions underlying the relative law 
and to illustrate the same by reference to a few leading 
English and Indian decisions. 

Actually, what is meant by the word ‘damages',* as 
lawyers use that word, is compensation. It derives from- 
the Latin word damnum in the sense of something resulting 
from injury; just as the word 'injury' derives from the 
Latin injuria which in the language of lawyers was and is 
still distinguished from and contrasted with damnum. The 
student, approaching this subject for the first time, meets 
with cases where die facts are said to constitute a case of 
damnum absque (or sine) injuria^, and is surprised to find 
that in every such instance either an action will not lie or, 
if it does, compensation by way of damages is not a remedy 
open to the Plaintiff. This is so because the word injuria 
and its equivalent word 'injury' have, in course of time, 
acquired in law a somewhat artificial meaning: that is to 
say that an individual may in fact suffer from something 
which the law chooses to regard as not an inju^ to him. 
For example, some statute may be passed which in fact 
does him harm, in the sense of making him worse off in 
the conduct of his business or in some other way that fie 
was before the statute was passed. But that is not an 
'injury' within the meaning of the law such as would entitle 


1, Indeed, in Indian Conimct 
Act the word used is 'compensation' 
wbere in iJie English Law of Cf>n- 
tract the regular word would be 
'damages/ 

2. 'IjOSS without injury 


It 


would seem more logical to speak of 
injuzy without loss ; but as explain^ 
ed above, injufia has come to mean 
only such as the law will allow to 
be the foundationf of a claim to 
compensation. 
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to demand compensation, unless the statute on whic!' 
grievance is founded itself permits of such compensa¬ 
tion being paid to him. In like manner a neighbour may 
have a right in law to do something with his property which 
makes those who own adjacent lauds suffer diminution in 
the value of theirs. But unless these otlmrs be protected by 
some local enactment, or the offending person is com¬ 
mitting something which would entitle the adjoining 
owners to stop him under some equitable jurisdiction, they 
must suffer the resulting damage because the injury done 
is not such as the law recognises, in the particular circum¬ 
stances, as entitle them to redress. All such cases are ex¬ 
amples of what the law calls damnum absqT 4 e injuria. 

In Contract. Persons damnified by breaches of contract 
have their rights clearly set forth in secs. 73 to 75 of the 
Indian Contract Act. To the first of the said sections are 
appended a considerable number of illustrations, As, how¬ 
ever, none of them refer to a breach of a contract of ser¬ 
vice, they will be omitted from such parts of Chapter VI 
of the Statute as are set out below. The material words, 
then, of the sections alluded to are as follows: — 

73. When a contract has been broken, the party xoho 
suffers by stick breach is entitled to receive, from the 
party who has broken the contract, compensation for ari^ 
flfjss or damage caused to him thereby, which naturally 
arose in the usual course of things from such breach, or 
which the parties knew, when they made the contract, to 
be likely to result from the breach of it. 

Such compensation is not to be given for any remote 
and indirect loss or damage sustained by reason of the 
breach. 

When an obligation resembling those created by contract 
has been incurred and has not been discharged, any person 
injured by the failure to discharge it is entitled to receive 
the same compensation from the party in default, as if 
such person had contracted to discharge it and had broken 
his contract. 

Explanation."In estimating the loss or damage arising 
from a breach of contract, the means which existed of re¬ 
medying the inconvenience caused by the non-performance 
of the contract must be taken into account, 

74. When a contract has been broken, if a sum is named 
in the contract as the amount to he paid in case of such 
breach, or if the contract contains any other stipulation by 
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of penalty., the party complaining of the breach is en- 
-tilled, whether or not actual damage or loss is proved to 
have been caused thereby, to receive from the party who 
has broken the contract reasonable compensation not ex~ 
ceeding the amount so named or, as the case may be, the 
penalty stipulated for. 

Explanation.—A stipulation for increased interest from 
the date of default may be a stipulation by way of penalty . 

Exception.—When any person enters into any bail-bond, 
recognizance or other instrument of the same nature, or 
under the provisions of’.any law, or under the orders of the 
Central Government or of any Provincial Government gives 
any bond for the performance of any public duty or act in 
which the public are interested, he shall he liable, upon 
breach of the condition of any suck instrument, to pay the 
sum mentioned therein. 

Explanation.—A person who enters into a contract xmih 
Government does not necessarily thereby undertake any 
public duty, or promise to do an act in i^hich the public are 
interested. , _ _ 

75. A person who rightfully rescinds a contract is en¬ 
titled to compensation for any damage which he has sus- 
tained through the non-fulfilment of the contract. 

Contracts ol Service. The intention of the legislature 
necessarily somewhat laboriously expressed in the enact¬ 
ment cited above, has been recently interpreted in a passage 
of the judgment delivered in Nagpur Electric and Power 
Co., Ltd. V. Anand Vishnu Deodhar, A.I.R. 1944 Nag, 66 
where Bose J., at p. 71, observes as follows: — 

'Tn the case of the breach of a contract of ser^icf, .in 
jthe absence of anything to show the contrary, such as 
] special damage which can be said to have been in the cou- 
;j templation of the parties at the time of the contract, the 
I usual endeavour of the courts, except in special cases where 
I exemplary damages are permitted, is to place the injured 
Iparty as far as possible in the same position as he would 
{have been had the contract been fulfilled." 

Mitigation of Damages. So far back as 1849 in Beckham 
V. Drake, 2 H.L.Cas 579: Erie J. laid down two rules 
which have been consistently followed since in regard to 
contracts of service. They are as follows: — 

"The measure of damages is obtained by considering 
what is the usual rate of wages for the employment here 
contracted for and what time would be lost before a similar 
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/Employment could be obtained . . . When a promise 
a continuing eniployment is broken by the master it is the 
duty of tlie servant to use diLigence to find another 
employment." 

Modern case-law touching the measure of damages for a 
wrongful dismissal, to some extent modifies tlie first rule 
so expressed above, in tliat it is laid down that the Court 
must first consider the salary or wages agreed upon by the 
parties under the contract breached, the damages recover¬ 
able being primarily what the master would have been 
bound to pay for the period during which the prescribed 
notice of discharge or a reasonable notice would have run.^ 
The servant would thus be entitled to compensation equi¬ 
valent to the money he would have earned from his master 
had Ae contract been lawfully determined, less what he has 
contrived to earn since dismissal or what he might have 
earned had he been diligent enough to secure other employ¬ 
ment. It is in the latter sense that the first of the rules in 
Beckham v. Drake {supra) is to be understood. See also 
Hartland o. The General Exchange Bank Ld., (1866) 14 
L.T. 863. 

The second rule does but apply to a contract of service 
a long-settled doctrine which is part of the law of contract 
both in India and in England, whereby it becomes tlie 
duty of anyone who, by reason of a breach of contract, 
considers himself entitled to damages, to do aU in his power 
to mitigate those damans. It is thus that a servant dis¬ 
placed by a wrongful dismissal must seek and accept the 
best engagement he can: and to the extent he succeeds, 
the damages he might ollierwise suffer and properly claim 
will be reduced. It follows that should he actually obtain 
a more lucrative or an equally lucrative employment 
covering the period for which he would have been entitled 
to serve, he would be no worse for his dismissal and could 
claim no damages, or, at best, only nominal damages. 
Thus it was said in Macdonnell v. Uarsion, (1884) Cab & 
El. 281, that only nominal damages are recoverable for 
breach by the employer of a contract of hiring, if the per¬ 
son hired could at once have obtained other employment 
■of a precisely similar kind which a reasonable man would 


I. But where gratuities from crjirimission may be earned, these 
in hotels, restaurants liave to be allowed for (see Ch- IV, 
and sometimes shops-—ane part of pp. 228, 235 
the xnau's emoluniehls and where 
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accepted. Thus, too> where a dissolution of partner¬ 
ship—the firm having agreed to employ Plaintifi as a 
branch Manager for a specified period—operated as a 
wron^ul dismissal of the Plaintiff, but where the remam- 
ing partners offered to employ him on the same terras as 
before and for the remainder of the period (which offer the 
Plaintiff declined) it was held, in an action by him for 
wrongful dismissal, that he was entitled to no more than 
nominal damages: Brace v, Calder^ [1895] 2 Q.B. 253 * 
A further example of the application of the foregoing prin¬ 
ciple is Baldeo Singh v. M. L. Sackdev» (i 934 ) ^ 5 ^ 

613, In that case the Plaintiff obtained employment under 
another firm on more lucrative terms than he had enjoyed 
under the Defendant. And this emplosmient he had obtain¬ 
ed ten days after he had been dismissed. It was held that 
he had accordingly failed to show that he had suffered any 
damage. The principle illustrated in Brace's case {supra) 
has been applied in numerous cases in England, e.g., 
Payzu Ltd. v. Saunders, [1919] 2 K.B. 5®^* And Reid v. 
Explosives Co, Ltd,, (1887) 19Q.B.D. 264, proceeded upon 
the same doctrine. In the last-named case the Plaintiff had 
been in the service of the Company on a contract which 
could only be determined on 6 months' notice to him. A 
Receiver and Manager having been appointed in a Deben¬ 
ture-holders' action, and the concern sold to another Com¬ 
pany which dismissed the Plaintiff without notice, it was 
held that the original contract on w'hich the Plaintiff had 
been engaged had been discharged by the appointment of 
the Receiver and Manager, and thus had terminated the 
contracts of all the servants. In those circumstances the 
Court of Appeal held the Plaintiff could not recover against 
the new Company as for a wrongful dismissal. 

As the measure of damages for every breach of conh'act 
under the general law is such pecuniary compensation as 
can be estimated for whatever loss may have been occa¬ 
sioned to the injured party as the natural consequence of 
the breach, it follows that if a servant has lost more than 
mere wages, e.g., where his remuneration was wholly or 
partly by commission on sales, such loss must be taken into 
consideration in estimating the damages to which he is 
entitled. Where, too, he l^s lost board and lodging for 
a fixed period, that circumstance wiU rank for consideration 
in arriving at a figure for the damages which should be 
awarded hirn. 
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Onus. It has been stated by a Court in Bunn a {Mo^ 
^^ein Rubber Planiaiion Go.'Lid. v: Mitchell, h.Y.R. 1918 
L.B. 93.) that the onus of showing that a dismissed servant 
could have mitigated damages by . obtaining other employ¬ 
ment is upon the master who has dismissed him. It is sub¬ 
mitted, however, that this goes too far, and that neither 
upon principle, nor upon any direct authority under the 
Common Law of Master and Servant, can such a statement 
be supported. The haie view appears to be that every 
Plaintiff complaining of a breach of contract has the dutj-' 
of showing that he has taken all reasonable steps to miti¬ 
gate damages, which necessarily means seeking some other 
contractual relation. A dismissed servant is in no different 
a position. And this is in conformity with the rule of evid¬ 
ence that where a fact is peculiarly within the knowledge 
of a person, or may justly be supposed to be within his 
knowledge, and it is necessary for him to establish that 
fact, tire onus of establishing it is on him. It is of course 
open to the other party, i.e. on the master in the case envis¬ 
aged, to rebut the Plaintiff's evidence as to any genuine 
attempt to mitigate damages hy showing, if he can, (a) 
that there was another contract into which Plaintiff could 
have entered and (b) that with reasonable diligence the 
Plaintiff would have come to know of it. (See in the fore¬ 
going connection Lindsay v. Queens Hotel Co. Ld., [1919] 

1 K.B. 212). In Re: Patent Floor Cloth Co., 41 L.J. Ch. 
476 the Company had engaged two persons respectively 
named Dean and Gilbert as their commercial travellers for 
three years certain at a commission upon goods ordered. 
On the Company being wound up before the period covered 
by tliis agreement of service had expired, it was held that 
they were entitled to compensation in respect of commission 
for the unexpired portion of the term. Again, in Manubens 
V. Leon, [1919] i K.B, 208 the Plaintiff was employed as a 
hairdresser’s assistant at a weekly wage and commission on 
the ta^gs. It w'as held an implied term of the, contract 
that he would be entitled to receive and take for himself 
any "tips that customers might offer to him. In an action 
for wrongful disnussal he was held entitled to claim as 
dainages'y-in'addition to' a week’s wages in lieu of notice, 
some estimate of earnable ccynmission during that period 
and 2t further amount Of compensation for, loss of tips. 

The principles e:^mplifed, in the fore^ing English cases 
have been,c.onsisfehtly'.applied in India an<J Burma: see 
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^anee Usmut Koowat v. W; Taylor, (1865) 2 W.R. 307; 
Jacob Elias Sassoon v. Dossa Kalian, {1911) 15 I-C. 757 * 
M. E. Moola v. K. C. Bose, (1916) 9 Bur. L.T. 63 =--33 l.C. 
981; The Sree Meenakshi Mills Ltd. i-'. C.T. Ananta Rama 
lyar, (1929) 122 I-C. 507 * ^ ^ L 

So far back as HoMery. De la Tour, (1853) 2 E & B 
678 was laid down the principle—already good law“that 
a man ' ‘who wrongfully renouriees a contract into which 
he has deliberately entered cannot justly complain if he is 
immediately sued for a compensation in damages by the 
man whom he was injured,' and it seems reasonable to allow 
an option to the injured party, either to sue immediately, or 
to wait till the time when the act was to be done, still hol^g 
it as prospectively binding for the exercise, of this option, 
which may be advantageous to the innocent party, and 
cannot be prejudicial to the wrongdoer.In that ca.se the 
real point was whether he might wait until the beginning 
of the time when the relative contract of service was due to 
take effect. But Lord Campbell's statement has been 
frequently applied e.g., in Burma in the case of Moulmein 
Rubber Plantation Co. Ltd. u. Mitchell {supra). 

Olassiflcation of Damages. Damages are classified in 
various ways e.g., liquidated and unliquidated, general and 
special, exemplary and contemptible.“ These classifications 
need to be shortly explained. In England, damages are 
awarded by juries in civil cases, unless by agreement 
between the parties it has been decided to dispense with 
the jury, in which event the judge becomes one both 
of the facts as well as of the law. In India, juries 
are never permitted save in certain courts of criminal 
jurisdiction,^ and then only for the trial of the graver 
charges. 

When, in the plainf i.e., the Pleading which is filed as 
instituting a civil suit, no specific, sum of money is mentioned 
in the claiming clauses, the damages are said to be "at 
large”: in other words they fall wuthin the category of 


1. See also the earlier reference 
to this case on p. 362 imte. 

2, Sometimes spoken of as *i:od- 
tein p too iis* and freq uentl y as 
'noinmal\ 

3* District Q:iurts. And the 
Courts of Calcutta, Bomba^r and 
Madras also liave original Criminal 
Jurtscliction. 


4. This, an abbreviated form of 
'compkmt% corresponds to what in 
the procedural law of England is 
styled the 'Statement of Claim'. In 
India the word 'Complaint* is ^ised 
of formal documents made to Magis¬ 
trates in Crimitial Cases or those 
made 'v’^erbally or in writing to the 
Police* 
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unliquidated' damages. On the other hand when the Plai: 
tit¥ condescends to name a specific sum as being the compen¬ 
sation he seeks to obtain for the breach or other injury 
complained of, die damages so claimed are styled 'liqui¬ 
dated’ damages. When damages are ‘at large’, the judge, 
so fax as he is concerned with the duty of assessing damages, 
may put them at any figure which appears to 1™ on the 
evidence to be just. When, however, the Plaintiff seeks 
a specific sum as damages the judge has no jurisdiction 
to assess them at any higher figure, though he might 
privately have thought the claim was on the low side. On 
the other hand he may consider the claim exaggerated, and 
assess the damages recoverable as something much less 
than the figure named in the Plaint. 

Liquidated Damages and Penalties. It is common to find 
a sum of money mentioned in a contract as agreed upon 
by the parties to be paid by the defaulting party should 
he fail in an obligation which he expressly undertakes to 
perform. Sometimes the sum so set forth in the relative 
contract is described, in so many words, as 'liquidated 
damages’, In others, but piore rarely, the relative clause 
speaks of the payment thus to fall due, as a ‘penalty’. 
Sometimes, again, the draughtsman of the clause is found 
to go the length of saying that the sum is payable 'as liqui¬ 
dated damages and not as a penalty’. The reason for this 
state of things, lies in the fact that very different results 
follow upon what is a penalty, from those which follow 
upon an agreement to pay liquidated damages. This 
divergence in the matter of results is consequent upon the 
reluctance of the courts to construe such a clause as creating 
a penalty, since Equity, as the old doctrine runs, 'relieves' 
against forfeitures. 

The reader has already met with instances elsewhere in 
tlie law of contract, where the courts had declined to regard 
particular words or phrases used by the contracting parties 
as necessarily conclusive of what those parties really meant. 
The use of the expression, 'liquidated damages', in such 
agreements as we are allluding to, presents yet another 
example of the same determination on the part of courts 
of law to satisfy themselves as to the real intention of the 
parties. In other words, though the court will give all 
proper weight to the phraseology used in the relative con¬ 
tract, it will place its own construction upon the clause 
relied upon; and, for the purpose indicated, will read the 
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as a whole, and pay particular regard to the sur¬ 
rounding circumstances. As <ilready observed j very 
different results are produced according as the^ sum^ named 
as payable upon a breach or breaches occurring, is to be 
regarded in contemplation of law as 'liquidated damages' 
or as a 'penalty', i.e., a mere punishment, so to say; 
one to be held over the head of the other party in the hope 
of deterring the latter from committing the specified breach, 
or breaches. Thus it is, that the question which has often 
arisen when a party seeks to enforce a term so agreed upon, 
is whether the parties actually meant to penalise the de¬ 
faulter, or to make him pay compensation to a pre¬ 
determined extent. 

It is trite law in England—and the law is not different in 
India today—that parties to a contract are not bound to 
wait till a breach occurs, before taking into their considera¬ 
tion what may reasonably be payable as compensation to 
one of them, should he be injured by a breach of contract 
on the part of the other. So far back as Kemble v. Farren 
(1829) 6 Bing, 141, Tindal C.J., presiding in the Court of 
Common Pleas, had observed, "We see nothing illegal nor 
unreasonable in the parties by mutual agreement settling 
the amount of damages, uncertain in their nature, at any 
sum upon which they may agree. In many cases such an 
agreement fixes that which is almost impossible to be 
accurately ascertained; and in all cases it saves the expense 
and difficulty of bringing witnesses to that point." The 
whole doctrine as now settled, with the practical results 
which flow from it, was expressed in language easily to be 
understood by the general reader in the speech delivered 
by Lord Parmoor in Dunlop Pneumatic Tyre Co. Ltd. v. 
New Garage and Motor Co. Ltd., [1915] A.C. 79, 100, 
loi. " . . , . There is no question," said he, "as to the 
competency of parties to agree beforehand the amount of 
damages uncertain in their nature, payable on the breach 
of a contract. There are cases, however, in which the 
courts have interfered with the free right of contract, al¬ 
though the parties have specified the definite sum agreed 
on by them to be in the nature of liquidated damages, and 

not of a penally.If the court," went on Lord Parmoor 

"after looking at the language of the contract, the character 
of the transaction, and the circumstances under wluch it 
was entered into, comes to the conclusion that the parties 
have made a mistake in calling the agreed sum liquidated 
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!^nages. and that such sum is not really a^pactional* pr^ 
estimate of loss^ within the contemplaton of the parties at 
the time when the arrangement was made, but a penal sum 
inserted as a punishment on the defaulter, irres|x;ctive of the 
amount of any loss which could at tlie tme have been m 
contemplation of the parties, then such sum is a penaJt^s 
and the defaulter is only liable in respect of damages which 
can be proved against him. It is too late to question 
whether such interference with the language of a contract 
can be justified on any rational principle, 

In the same case. Lord Dunedin roinmdsd th€ House 
that there was a presumption—^yet no more than a pre¬ 
sumption—that the sum named is a penalty, when it is a 
single lump sum payable on the occurrence of one, or more, 
or all, of several events, some of which may occasion 

serious, and others but trifling, damage. 

A contract in w'hich the servant had agreed to torteit all 
arrears of wages in default of giving Defendant fifteen 
n(itice, came up for consideration by the Calcutta, riign 
Court in 1898 (Empress of India Cotton Mills Co. v. Naffer 
Chunder Roy, 2 C.W.N. 687); the Court allowed the for¬ 
feiture, where, in fact, the servant had left without notice. 
In the Aryodaya Spinning and Weaving Co, La. v. Sniva 
Virchand, {1910) 13 Bom. L.R. tq, a servant had entered 
upon an employment with knowledge’ of a rule macm by 
the Company that their workmen should give fifteen days 
notice and that, in the absence of such notice, a workman 
leaving his employment would forfeit whatever unpaid 
' wages might then have accrued due to him. The Coujt 
held, on the facts of the case, that the serv'ant was bound, 
and the forfeiture was valid. It is submitted that it was 
open to tlie Court to have regarded such a forfeiture as a 
penalty, and to relieve against it to the extent of disallow^ 
mg anything beyond what the Company could have proved 
it had lost by the conduct complained of, ^ ^ 

General and Special Damages. 'General Damages is 
the phrase used to denote what the law nnplies wherever 
there is a breach of contract and in every instance where 
there is a violation of a legal right, e.g,, in all forms of what 
the old books call 'trespass’, whether to the person of the 
individual sxich as an assault, or to his property. Thus, 
in measuring General Damages, all that has been observed 


I. Meaning “agreed pre-estitnatc'*. 
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^;aJ>0Ve applies. It may mean that the injury or wrong 
doing has been so slight that no reasonable man in a reason¬ 
able frame of mind would consider himself injured by it: 
or, if left ‘at large'. General Damages may extend to a very 
high figure in proper cases. When particular circumstances 
are considered to justify a higher degree of compensation 
tlian would have been awarded but for tliose circumstances, 
the matters relied upon as justifying such additional com¬ 
pensation are said in lawyers' language to ‘sound in aggra¬ 
vation of damages'; and when the loss ' or damage 
established or to be inferred is manifestly trivial, juries in 
England—and judges in India when discharging the func¬ 
tions of a jury—will award a mere token sum, possibly a 
farthing in England and one rupee or even less in India, 
Awards of tlris slight nature are described as ‘contemptible 
or nominal damages'. 

‘Special damage' is a term which has no constant mean¬ 
ing in the relative law. Firstly, it may be contrasted with 
General Damage, in which case it means loss of a particular 
nature occasioned by the breach or the tort complained of 
e.g., in a suit for malicious prosecution, the legal expenses 
occasioned to the Plaintiff by the necessity of defending 
himself in the court or courts where the charge against him 
was tried. Or it may mean the actual loss in cases where 
no cause of action would arise witliout proof of such loss.^ 
e.g,, in slander. Bowen L.J., in Ratclifje u. Evans, 
[1892] 2 Q.B. 524, 528, explains the various uses of the 
expression ‘Special Damage' in a passage which has become 
classical. 

“Lest,” says he, “we should be led astray in such a 
matter by mere words, it is desirable to recollect that the 
term 'Special Damage’ wliich is found for centuries in the 
books, is not always used with reference to similar subject- 
matter, nor in the same context. At times (both in the law 
of Tort and of Contract) it is employed to denote that 
damage arising out of special cii'cumstances of the case 
which, if properly pleaded, may be superadded to the 
general damage which tlie law implies in every breach of 


X. Under Order VI Rule 4 oi the 
Code oj Procedure a PlaiDtiff 

who haa only vaguely pleaded 
Special Dama^ as allegedly aniount- 
ing to a particular figure will be 
ordered to furnVh the Defendant, 
on an appropimie applicatiois in 

27 


that regard, with '"further and 
better particulars in waiting'" show¬ 
ing how the figure claimed under 
Special Damage has been arrived 
at. Ko such particulars can be 
enforced in respect of General 
Dansages. 
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{Contract-and every infringement of an absolute right, 
all such cases the law presumes that some damage will flow 
in the ordinary course of things from the mere invasion of 
the Plaintiff's rights, and calls it General Damage. Special 
Damage in such a context means the particular damage 
(beyond the General Damage), which results from the parti¬ 
cular circumstances of the case, and of the Plaintifi's claim 
to be conpensated, for which he ought to give warning in 
his Pleading in order that there may be no surprise at the 
trial. But where no actual and positive right (apart from 
tlie damage done) has been disturbed, it is the damage done 
that is the wrong; and the expression 'Special Damage’, 
when used of tliis damage denotes the actual and temporal 
loss which has in fact occurred. Such damage is called 
variously in the old authorities ‘express loss', 'particular 
damage’, 'damage in fact’, ‘special or particular cause of 
loss’. The term ‘special damage' has also been used in 
Actions on the Case* brought for a public nuisance, such 
as the obstruction of a river or a highway, to denote that 
actual and particular loss which the Plaintiff must allege 
and prove that he has sustained beyond what is sustained 
by the general public, if his action is to be supported: such 
particular loss being, as is obvious, the cause of action," 
In Bttnning v. Lyric Theatre Lid.^ (1894) 71 L.T. 396 
the Plaintiff was engaged in 1892 as Musical Director of the 
Company's theatre, and ' among the terms of the contract 
was a covenant that Plaintiff’s name should be advertised 
in various newspapers and be shown on posters and on the 
programmes. It was conceded that the prime duty, and .so 
the prime privilege, attached to the office of Musical Director 
was the conductorship of the theatre's orchestra.- The 
Plaintiff did so conduct the orchestra with admitted success 
up to a date when a piece was put on which its composer 
was allowed to conduct. After that occasion the Plaintiff, 
though paid his salary, was not afterwards called on to 
conduct the orchestra. On the Plaintiff suing to restrain 
the Defendant Company from employing anyone else to 
conduct the orchestra, in which action he sought for an in¬ 
junction and damages, it was held that though it had not 
been shown that his non-employment as conductor had 
prevented him obtaining another position of equal worth, 
he was yet entitled to something more than merely nominal 


I. For the meaning ol these 
words see Ch. I, p. 4 ana for an 


example see earlier in the present 
Ch, p» 3S9 ante. 
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^_.4^ges. The Court granted him £50. Against this 
' judgment the Defendants unsuccessfully aj^pealed. 

In order properly to apply the principles by which 
damages in cases of tort are to be measured it is essential 
to see how far the law requires a PlaintifE to go in discharg¬ 
ing the duty cast upon him to mitigate damages. In last 
analysis the question is, having decided, for example, to 
award, rupees as general damages and being minded to 
award rupees as special damages, what deductions ought 
to be made therefrom as representing the extent of the 
Plaintiff's power to mitigate damages? Such a question 
must be answered by the relative evidence adduced. A 
chain of decisions in England recently coiaidered by the 
Court of Appeal in Shearman v. Folland, [1950] i All. 
E.R. 976 C.A. will be found helpful, especially as the last- 
named case was a claim in tort for personal injuries caused 
by the negligence of the Defendant's servant. The other 
cases alluded to above are Bradburn v. G. W. Ry. Co., 
(1874) to Exch. i; Simpson v. Thomson, (1877) 3 A.C. 
279; Jebsen v. East 6 - West India Dock Co., (1875) 10 
C.P. 300; Lifjen v. Watson, [1Q40] 2 All. E.R. 213; Bil- 
hngham v. Hughes & anr., [1949] i AH. E.R. 684; The 
Mediana, [1900] A.C. I13. 

In Shearman s case {supra) the Plaintiff had been very 
wriously injured, and had been awarded in the Court of 
first instance ^^^4,500 as general damages and £734 17s. 

special damages. She appealed against tire alleged 
msuraciency of the damages. She had claimed, as part of 
her special damages, fees which she had to pay to Nursing 
Homes through a period of fifty-five weeks. The trial judge 
^dimted from that claim tlie amount which he estimated 
the Plaintiff would have been obliged to spend on board 
and lodging elsewhere, had the accident not occurred. He 
considered this deduction proper in mitigation of damages. 
He deducted on that head seven guineas a week on, the 
ground that the Plaintiff, who was a middle-aged lady of 
swne means, had been spending that amount for some con¬ 
siderable period in a London Hotel, where she had taken 
up her more or less permanent residence. The Court of 
Appeal held that only a week be deducted in mitiga- 

Slade J. who tried the case had not 
re^ly disintegrated the figures, and the Court of Appeal 
pointed out that the Plaintiff was entitled to damages in 
respect of pain and suffering and for loss of those amenities. 
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:.yin her life from which her injuries henceforth would 

her; while special damages were intended to cover parti¬ 
cular expenses directly resulting from the accident. In 
effect, the Court of Appeal allowed deduction of ;£i per 
week from the nursing homes' fees instead of the seven 
guineas which the trial judge held should, be deducted in 
mitigation of damages. 

Too Remote. The law relating to damages being as 
expressed in secs, 73-75 of the Indian Contfact Act and as 
illustrated above, courts are astute to keep a claim to 
damages within reasonable bounds, in the sense that it must 
be confined to what Bowen L. J., in the judgment cited from 
RadcUffe v. Evans, (supra), calls ‘temporal loss’. This 
doctrine necessarily excludes such a topic in reference to a 
servant’s dismissal as has been referred to in the relative 
case-law as ‘hurt feelings’: any such claim to damages being 
held to be too remote. One illustration must suffice. In 
Addis y. Gramophone Co. Ltd., [1909] A.C. 488 it was 
held that damages for a wrongful dismiss^ could not include 
anything for the manner of dismissal or for the Plaintiff's 
injured feelings or for such loss as he might sustain from 
the fact that the dismissal of itself made it more difficult for 
him to obtain fresh employment. This decision was consi¬ 
dered and the principle applied in Re: Rub el Bronze and 
Metal Co. and Vos, [1918] i K.B. 315, These decisions, 
but only as to the difficulty with regard to finding subse¬ 
quent employment, would seem to run counter to the judg¬ 
ment of Coleridge C.J., in Maw v. Jones, (1890) 25 Q.B.D. 
107, that a judge in summing up to a juiy might direct the 
latter to take into consideration the difficulty which the 
Plaintiff found in the particular circumstances in obtaining 
other employment. But that was the case of an apprentice 
who had been dismissed (as it was found, wrongfully) and 
it was held that a ‘discharged apprentice' might find it 
particularly difficult to obtain employment elsewhere. This 
is an instance where the learned Chief Justice used the 
word ‘discharged’ when he obviously meant ‘dismissed'.* 

It is submitted that there may be special circumstances as 
in Maw v. Jones in which in measuring damages for a 
wrongful dismissal the element of special difficulty in 
minimising those damages by obtaining other employment 
might count as not being too remote. 

I. For what is sabmitted to be the distlnctioii bet^reen these words 
see p. 355 ania. 
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Tort, The principles governing awards of compen- 
sa^on for wrongs classified as Torts* are no^ different from 
those which are allowable for breaches of contiact, the 
guiding principle being to award monetary compe.nsation 
for any loss which naturally and in the ordinary course of 
human affaira flows from the injury complained of. The 
Common Law torts for which a remedy in damages may 
be claimed are numerous: principally such as assault, 
trespass to property, malicious arrest, false imprisonment, 
maJicious prosecution, libel, slander (including slander of 
title);* acts of commission and of omission which amount 
to negligence; infringements of special rights such as those 
created by the grant of Letters Patent, of ownership of a 
registered design or of a registered Trade Mark and of such 
rights of property in works of art, literature, and musical 
compositions as are protected by the law of Copyright. 
The righte above alluded to, and for which damages and 
other reliefs may be granted in cases of infringement,® are 
the creatures of the following Indian statutes : Mxf Indian 
Patents and Designs Act (V of 1911); the Indian Trade 
Marks Act (V of 1940) and tlie Indian Copyright Act (III of 
1914). 


LIMITATION 

The policy of the law is to restrict rather than to en¬ 
courage litigation. Thus it is said that the law leans 
strongfy against multiplicity of suits. It seeks, therefore, 
to put a limit on the power of the individual to institute 
a suit. The maxim interest reipublicae ut sit finis litium* 
is expressive of the policy alluded to. Statutes of Limitation, 


r* For the origin and connota¬ 
tion of this word see Ch, II, p. ii^n. 

z. This is a special cause of 
action arising from injurious words 
spoken or written of the goods in 
which a person is trading. 

3 * The word ‘infringe' means to 
break into, and h the equivalent of 
English word 'trespass'. Indeed 
in the old Latin pleading for a tres¬ 
pass to property the claim was stated 
to be made against the Defendant 
i^uare clausum fregU, 'because he/, 


i,e>, the Defendant, 'broke the close*> 
the Plaintiff's boundary to his 
property. Trespass, at Common 
Law, was either trespass to the per¬ 
son, e.g., an assault, or trespass 
to property such as a clausum 
fregU, 

4. Meaning 'it is the interest of 
the community to put bounds to 
litijp,tion*: a maxim recognised so 
early as 1849 as applicable in India : 
see Ruckmaboys v. LuUuboye, 
(1849) 5 MJ.A, 234 (P.C,). 
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where enacted, are designed to implement that policy. By 
such statutes, a. person who considers he has a grievance 
for which, if he be right, there is a remedy by legal process, 
is debarred from commencing proceedings to obtain his 
remedy unless he 'brings his action,' or, as we say in India, 
‘institutes his suit,' within tlie period prescribed by the law 
of Limitation. 

Indian Limitation Act. The matter is largely governed 
in India by the Indian Limitation Act (IX of 1908), which 
aims at covering the greater part of the procedural law of 
the land. There are, however, a great many statutes in 
India which, though primarily belonging to what jurists 
call substantive law,^ have nevertheless some provisions 
which belong to adjective law i.e. , which concern themselves 
with procedure and expressly with Limitation. 

The statutes so alluded to are numerous, including as 
they do special legislation concerning the Armed Forces of 
the State, the three Codes,® Acts creating special corpora¬ 
tions such as Port Trusts, Municipal Bodies and the like, as 
also Insolvency legislation and statutes creating Courts of 
Wards, and Courts of .Small Causes. 

The general law of Limitation is laid down in sec. 3 of 
the Statute which reads as follows: — 

Subject to the provisions contained in secs, 4 to 25 
(inclusive), every suit instituted, appeal preferred, and 
application made after the period of limitation prescribed 
therefor by the first schedule shall he dismissed, although 
limitation has not been set up As a defence, 

Explanation.—A suit is instituted, in ordinary^ cases, 
when the plaint is presented to the proper ofificer;'^in the 
case of a pauper, when his application for have to sue as 
a pauper is made; and, in the case of a claim against a 
company which is being wound up by the Court, when the 
claimant first sends in his claim to the official liquidator. 

The statute is divided into some four Parts comprising in 
all some 29 sections, followed by a fifth Part consisting of a 

j. Substantive law is concerned of Property Act (IV of 1S82} and 
with rights ; adjective law with the the Crtminal Procedure Code {Act V 
methods open for their enforcement, of 189S). 

Thus the last-named category con- 3. e.g-, Preddenoy Towns Jnsoh 

tains the law relating to procedure vency Act (III of 1909), the Frouta- 
and to evidence and inclmdae Sta* dal Insolvency Act ^ of 1920), the 
tutes of l^imitation. Presidency Small Causes Courts Act 

2. These are the Citn 7 Procedure (XV of iSS^ and the Provincial 
Code (Act V of 1908), the Transfer Small Causes Courts Act (IX of 1887)^ 
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divided into 183 Articles each arranged in three 
Iparallel columns: the first or left-hand ^column exhibits 
the suit with reference to its cause of action, the next column 
shows the period within which the proceeding must be 
instituted so as to avoid a time-bar, while the last or right- 
hand column shows the circumstance from which time will 
begin to run. 

The construe of the statute—amended so late as 1922— 
and specially the applicability of ttie various articles to 
particular circumstances has given rise to an immense body 
of' case-law, and several text-books. Accordingly no 
attempt will be made In the present treatise to go beyond 
the barest outline of the subject. 

Conflict of Laws. Any conflict between the general law 
of Limitation as laid down in the section cited above and a 
period prescribed in any special or local Act, is resolved 
by the provisions of sec. 29 of the Limitation Act which 
reads as follows: — 

29. (i) Nothing in this Act shall affect section 25 of the 
Indian Contract Act,^ i8j2 (IX of 1S12). 

(2) Where any special or local law prescribes for any 
' suit, appeal or application a period of limitation different 

from the period prescribed therefor by the first schedule, 
the provisions of section 3 shall apply, as if such period 
were prescribed therefor in that schedule, and for the pur¬ 
pose of determining any period of limitation prescribed for 
any suit, appeal or application by any special or local law — 

(a) the provisions contained in section 4, and sections 
g to 18, and section 22 shall apply only in $0 far 
as, and to the extent to which, they are not express¬ 
ly excluded by such special or local law: and 

(b) the remaining provisions of this Act shall not 
apply. 

(3) Nothing in this Act shall apply to suits under the 
Indian Divorce Act (IV of i86g). 

(4) Sections 26 and 2^ and the definition of ''ease¬ 
ment'* in section 2 shall not apply to cases arising in terri¬ 
tories to which the Indian Easements Act, 1882 {V of 
1882), may for the time being extend. 


X. This section provides that an 
agrement made withoiit considera¬ 
tion is void save in some three spe¬ 
cified instances, one of which is a 
promise made in writing and sign¬ 
ed by the person to be charged 


therewith or by his agent generally 
or specially authorised m that behalf, 
to pay wholly or in part a debt of 
which the creditor might have en¬ 
forced payment but for the law of 
Limitation* 
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Scheme of the Act. The Statute lays down when time 
does not run at i.e., when it will be excluded from the 
period which would otheiwise apply to a particular cause of 
action; whUe, in certain prescribed circumstances, courts 
are empowered to extend period which otherwise would 
govern tlie cause of action. Thus there will be excluded 
the time of a Defendant's absence from the realm; and the 
time during which a PlaintiS has been prosecuting with due 
diligence another civil proceeding founded upon the same 
cause of action and in good faith instituted in a court which 
from defect of jurisdiction or other cause of a like nature 
is unable to entertain it; as also the period during which 
proceedings have been stayed by injunction or some other 
valid order. The sections of the act dealing with the above- 
mentioned topics are secs. 13, 14 and 15 respectively. 

Persons under Disability. Secs. 6^ 7 and 21 provide special 
measures of protection to persons under disability.* Section 
6 has been held exhaustive, so that special disability under 
sec. 6(A) of the Court of Wards Act (Bengal Act IX of 
1879) does not to^ come within it. (Abed Hosmn My a v. 
Abdur Rahman Shaha Chaudhuri, (1935) LL.R. 63 Cal. 
p2). And the Madras High Court has held that Insolvency 
is not a disability contemplated by the section. (Sirur v, 
Mythili Ammal, (1931) 61 M.L.J. 688) 

Closm’e of Courts. Section 4 provides that where the 
period of Limitation prescribed for any suit, appeal or 
application expires on a day when the Court, is closed, a 
suit, appeal or application may be instituted, preferred or 
made on the day that the Court reopens. 

Rights of Action. Parties to contracts of service, like 
anyone else, may have rights of action arising in contract 
or in tort. Such rights to sue may arise inter se or, in the 
case of the master, may involve him in defending proceed¬ 
ings at law occasioned by his liability for his servant's. 
wrongful conduct e.g., in instances where the doctrine 
expressed by the maxim respondeat superior applies. It 
may suffice for the purposes of the present volume to set 
out as briefly as is consistent with clearness the nature of 
the time-bars under the Indian Limitation Act as would 
apply in circumstances illustrating the kind of litigation 
above alluded to. This we proceed to do in the following 
paragraphs:— 


I. For the technical meaning of this word see Ch. I, pp. 10-33 
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Art. 7. For the wages of a household seiwant, artisan 
r labourer: one year c^culated from the date when the 
payment of wages claimed became due. 

Art. joi. For a seaman's wages: three years cal¬ 
culated from the end of the voyage during which the wages 
are ^rned, 

^Art. 102. For wages not otherwise expressly provided 
for by the schedule: three years calculated from the date 
when the wages accrue due. This provision does not, how¬ 
ever, override a prescribed period of limitation appearing 
in any special statute. 

Art. 97. For money paid upon an existing considera¬ 
tion which afterwards fails: three years from the date of 
the failure.^ 

Art. ig. False imprisonment: one year from the date 
when the imprisonment ends. 

Art. 21. By executors, administrators or represen¬ 
tatives under the Indian Fatal Accidents Act (XIII 1855): 
one year from the date when the person died. 

Art. 23. Malicious prosecution: one year from tlie 
date when the Plaintiff is acquitted or the prosecution is 
othervrise terminated. 

Art. 24. Libel: one year from the date when the libel 
was published. 

Art. 23. Slander: one year from the date when the 
words were spoken or, if the words are not actionable 
in themselves, when the spcial damage complained of 
results. 

Art. 26. Loss of service occasioned by seduction of 
the PlaintiflE's servant or daughter: one year from the date 
when, the loss occurred. 

y/Art. 27. Inducing a breach of contract; one year 
from the date of the breach. 

Art. 30. Against a carrier for losing or injuring 
goods: one year when tlie loss or injury occun'ed. 

Art. 31. Against a carrier for non-delivery of, or 
delay in, delivering goods; one year from the date when 
the goods ought to have been delivered. 

Art. 32. Against one who, having a right to use 
property for specific purposes, purports to use it for other 


I. Such a situation might occur 
where an employed person has paid 
to a prospective employer eome 
money by way of security deposit 


and the other party ultimately re¬ 
fuses, or proves unable, to employ 
him. 




THE LAW OF MASTER AND SERYANT 


<§L 


purposes: two years from the date when the perversion 
first became kiifwn to the injured party. 

Art. 48. For specific moveable property lost, or 
acquired by theft or dishonest misappropriation or conver¬ 
sion, or for compensation for wrongfully taking or detain¬ 
ing the same: three years from the date when the persons 
having the right to the possession of the property first learns 
in whose possession it is. 

Art. 56, For the price of work done by the Plaintiff 
for the Defendant at his request, where no time has been 
fixed for payment: three years from the date when the 
work was done. 

Art. 62. For money payable as interest upon money 
due from the Defendant to the Plaintiff: three years from 
the date when the interest became due. 

Art, 8g. By a principal against his agent for move- 
able property received by me latter and not accounted for; 
three years from the date when the account is, during the 
continuance of the agency, demanded and refused or, where 
no such demand is made, when tlie agency terminates. 

Art. 114. For the rescission of a contract: three years 
from the date when the acts entitling the Plaintiff to have 
the contract rescinded first become known to him. 

Art. 116. For compensation for the breach of a 
contract in writing registered; six years from the date when 
the period of limitation would begin to run against a suit 
brought on a similar contract not registered. 

■^/Art. 120. Suit for which no period of limitation is 
provided elsewhere in this schedule; six years from the date 
when^the right to sue accrues. 

^Art. iij. For compensation for the breach of any 
contract, express or implied, not in writing registered and 
not herein specially provided for: three years from the date 
of the breach. 


THE END 
OF VOLUME ONE 
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Abetment, 190-1 

Absence, without leave, 78, 367 
Account* duty to> 81-3 
Accountaxit, 54 

negligence by* 305“7 
Act of God* 241, 252. 340 
Actio personalis moritur cum 
persona, 62. 402 
Action 
at law, 3* 4 

brought* meaning of, 167 
forms of* 3-5 
Maitland oUj 4 
Quia timet 395 

Administration, Letters of, 203 

Admiralty, Court of, 5 

Adolescent, defined, 14 

Adult, defined, 14 

Age, method of computing, ix* ^89 

Agency, 

'consideration' not necessary to 
create contract of, 184 
contrasted with contract of 
service, 184 

■estoppel^ in Law of, 184 
in Law of Crime, 190-3 
provisions as to, in Coniract Actf 
not exhaustive, 184 
ratificatioii of, 189 
revocation of, 190 
Agent, 

authority of, r84“6 

to bind principal, 184-9 
extent of, 184-9 

infancy of, will not protect in 
dealing with third parties, rS 
Master of ship, as ship-owner's, 

167 

of necessity, 301 
performance of duty by, not to be 
delegated* 304 

principal 'holding out'* 184 
when master may be his servant's, 
186 

Agreement, 
bare, 24 

contrary to public policy, 23, 3^3 
hire-purchase, 197 
immoral, 23“4 

'running', under Ship's Articles, 
359 - 3 ^! 

to do the impossible, 352 
when amounts to a contract, 6 
unenforceable* 24 
unlawful, efifect of* 23, 352 
with Merchant Seaman, 152, 187 


Allowance, 232-5 
car, 235 
dearness, 233 
detention, 234 
entertainment, 232 
house, 235 
passage, 234 
travelling. 234 

Appointment, Letters of* 28 
Apprenlice, 

absconding, 13. ^7^. t8i 

master wh(?n not compellable to 
take back, 181 
chastisenient p.f, i?!, 182-3 
complaint against, 171 
complaint by* 172 
candonaUon, 181 
deceased* goods of, 176 
dismissal of, x8o“3 
disobedience of unreasonable 
order, 182 

guardian of, Magistrate when has. 
powers of, i6g 

illncas of, permanent* as a defence 
in action for breach, 179 
ill-treatment of, 172 
master refusing to teach* 1S3 
penal sanctions against, 172 
priise-money belongs to, 1S2 
rights of, 

against insolvent ship-owner, 
176 

on death of master, 170 
on dissolution of partnership, 
172 

oU insolvency of master, 170 
to sea-Berv'ico in India, 173-6 
wages of, 175-6 
cannot be assigned or 
attached, 176 

student, though paid, is not a 
serx^ant, 58 

to sea-Bcrvice, refusing to xvork, 
175 

when cannot be sued, 184 
Apprentices Act^ Uinited scope of* 
168 

Apprenticeship, 

adidt* 172 ^ 

articles of, i6r, 173, 180-1, XS3 
covenants in, constnie of, 180, 

377 

at Common Law, 79 i 157-^68 
Contract of, 

alteration of teims, X70 
clauses in, are independent and 
not intcr-dfjpendeiit, 180 
construction, 157-8 




^?^J^^prenticeship, Contract of (contd^) 
covenant to teach particular art 
or craftj i6y 
detennioation, 178-9 
distinguished from contract of 
service, 157 et seq. 
duration. 177-8 
ho\v avoided, 177-8 
how made, 157 
of infant in England, 162-8 
of infant in India, 173 
premium payable under, 167, 
X70-1 

returnable under, examples, 
170-X, 1801 

remedies for breach^ 1S1-3 
rescission, 178-9 
statutory control of, 174-6 
suit for specific performance of 
contract, does not lie, 182 
to partnership firm, 171 
to sea-service, 13, 173-6 
of paupers, 157 

to trades and other callings, 176-7 
under India?i Apprentices Act, 
155-6, 16S-72 

when held a reasonable 'neces- 
sary\ 163. 

who may bind a minor, i6g 
Arbitration, 403-7 
amexnent, 403-6 
vdien does not survive the con- 
tract/ 406- 
'case' to go to, 403* 

Submission to 403 
Arrest, m^dicbus, 421 
nAjrt, Term of. Terra. 

Articled clerk, 177 
Articles, 

of apprenticeship. See Apprentice¬ 
ships, 120, 151-2, 187, 277-8 
Artificer, defined, 53 
Artisan, 53 
Ashram, 43 

Asgault on mJister, 383, 421 
Association, 
incorporated, 38 
re^stered, 38 
unincorporated, 38 
Assumpsit, 4 

Attention, medical, law as to 102-3, 
119, 121"2 
Attorney, 177 

distill pished from Proctor, Soli¬ 
citor and Writer to the Signet 
177 

Auctioneer, 34, 302 
generally an independent con¬ 
tractor, 302 
Auditor, 305 

"when liable for negligence, 306-7 
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Author* Copyright 

Authority, 
local, 224 

of Agent. Agency, 
under Payment of Wages 
269*^73 




Actf 


Badlis, 

Bailee 

Indian Railway a, of gpods, 134 
when servant is, Bailment. 
Bailment, 194-202, 311-2 
Baksheesh (Gratuity, Tips), 228, 

m 

Banc, sitting in, 119 
Bankruptcy, 178 
Bargaining, collective, 321 
Bearer, 54 
Beneficiary, 204 
Ben them, 294 

Birthday, which day is the. 

Bona fides. See Good faith, 

Bonus, 81, 236-7 
Boycott, 323^ 

Brahmins, Intro: lx, 

Breach of Contract, 

3^0, 323 
Bribes, 82, 153 


289 


Ixi 

procuring 


Canon Law, 2^ 41; 

Capacity to contract, in .sense of: 
abihty to perform^ 76-7 
legal competence to contract, 7, 
10-24 

Captain's complimentary title of 
ship's Master, 187 
Cayauansarai^ 201 
Carrier, 

by air, 135 

—iuland waterway, 134, iS8 
—railway, 134 
—road, 134 

—sea crews are servants of, 1S7 
common, 134 
for reward, 134 

when an insurer of goods carried, 

134 

a mere bailee, 134 
Case, 

-^Action on the/ 4, 309, 389, 418 
for arbitration, 403 
stated, 244 

Caste system. Intro ; lix ei seq. 
Caterer, servant of, negligence by, 
198 

Caveat emptor, 370 
Certioran, writ of, 27. 

Cestui qu0 trusty 204 
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^Mcellor (Lord) as Keeper of the 
King’s Conscience, 4 
ChanceiV* Court of, 4 
Division, 5 

Chaplain, domestic, 44 
Character. See Testimonials 
Cbarterparty, 187 

under a, crew are servants 01 
Charterers, 188 

Chastisement, df apprentice, 171, 

183. 

Chattels, 194- * 

Child, 

defined, 14 

employment of, in India, 15, 16, 

173- 2.0. .309 . ^ 

injury to, parent s nght to sne 
for, 309-10 
—lifep intro r xlUi 
seduction of female, 39-4^- 309-10 
service by, protected under Cons¬ 
titution of India, 16 
Children, adult use of, fntro : xliv 
Church, 

of India, Burma & Ceylon, 42 
!Romau Catholic, 40 
Circuit houses, ^zoo 
Clerk, 

Articled, to solicitor, 177 
IB Holy Orders, 54 
sufficiency of notice to or by, tij 
Clothing, servants', jiS'I9 

issued by master, property in, 
iiS 

Club, members', $8 
'Clubbing', 158 
Coercion, 7 

Coke upon Littleton, 163 
Command, master's, wben may be 
disobeyed, 78 
Commission, 235 

Common Employment, doctrine of 
93-112 

when barred by statute, 107, 109 
when statute bar fails, irr 
Common Law, 

Courts, 2, 3, 5* 
definition of, no simple, 2, 3 
extent of, application in India, 
3 > ^99 

when brought to India, 2, 3 
without a precedent, 3 
Communications, Intro : Ixxi 
Compansatioe, as used in Contract 
Act for what is called 'damages' 
in English I-aw* 407* also 
Workmen's Compensation. 
Competence to contract, 7, 10-23 
to perform, 76-7 

Competent person, when duty to 
employ, 297 


Complaint, 413 
Compos mentisr 22 
CoudotiatiOB, 36.7 

ejHect of, 367 
what amounts to, 367 
Confession and Avoidance, plea of, 
377, 

Confidential information, 79-81 
Conflict of law, as to limitatian, 

423 

Confusion, preventing, 402 
ad idem, 25 

Consent, when, said to be free, 7 
Consideration, 

doctrine of 23-41 ^54 
essential to create contract of 
service, 1S4 

none necessary to create agency, 
184 

Contra naturam. Intro : xxxvi 
Contra proferentem, 258 
Contract, 

bad for want of mutuality, 124, 
165,’ 254 

basis of, agreement, 6 
breach of, cannot be converted 
into a Tort, 19 
entire and divisible, 215 
establishment of, 25-36 
existence of, may be expressed or 
implied, 25 

in the main derived from Com¬ 
mon Law and from Equity, 
L 5 

implied terms 124-7- See also 
Contract of Service 
rescission of, 178, 361-4 
varying a, 31, 341 
void, 10, 13, 323, 363, 379 
voidable, 10, 13 

when governed by a special law, 
26 

Contract Act, 

Contract of Service not expressly 
dealt with, 5 
not a complete code, 1 
not wholly exhaustive, i, 8 
to some extent imperative, S 
Contract of Service, 5, 31-7, 409 
a personal contract, 59-60 
arbitration agreement in or con¬ 
cerning, 403-7 
breach, remedies for, 408 
procuring a, 320-3 
when punishable, 61 
degree for specific performance, 
60, 61, 394 

not ordinarily ^nted, 61 
Contract of Services, 
distinguished from, 33-7 
detenuinafion, 351-4:^1 
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(Mtrmct of Service {contd.) 
"aetemiitt ation (con td .) 
by death, 352 jp 
by discharge of' servant, 353, 
355-361 

at discretion of master, 383"393 
by dismissal of servant, 355 
rescission, 353 
resignation, 353 
rights surviving 394-421 
divided service, 64-5 
duration of, 69-72 
enforceiTient of , restrictive cove¬ 
nants in, 594-402 
exclusive, 127 
for life* 70 
iniplied tenna In, 

fidelity, 7 8-9. See also In- 
fidelity 

in contract with motor driver, 
295 

indemnity, 114-7 
not to enter other service, 65 
obedience, 77-9. See also Dia- 
obedience 

protection of servant, 83-93 
S&e also Safe system of 
working 

reasonable notice, 113-4 
reimbursement, 114-7 
Supervening impossibility, 117 
injimctioE, when granted, Oi-a, 
65, 394-402 
limitation, 421-6 
new condition tn, 90, 91 
not assignable, 59 

not generally to be delegated, 
59, 60 

exceptions to mle, 63-4, 312-6 
remuneration, 212-57 
adecpiacy of, 254-7 
deductions from 257-83 
rights tinder do not generally sur¬ 
vive death of party, fix-a 
exception to rule 402 
special clauses, 132-50 
copyright, 138-49 
patents and designs, 136-8 
res trie ti ve' covenants, 135 
security deposits, 132-5 
trade marks, 150 
tra de protection, 13 2 
specific performance when decreed, 
60-1, 135, 394-40^ 
temporary s^gvice, 70 
terms not or not commonly 
implied, x 17-32 
exclusive service, 127 
food and medieme, 119 
medical attention, 121-2 
permanent service, 71 


Contract bf Service 
probation, 65-9 
provision of work, 122-7 
residence, 120 

safety of servant's property,, 
X17 

suspension, r3x, 326-39 
testimonials, 127-3 ^ 
transfer of services, 72-3 
Contract of Services, 33*7 
'Contract' practice, by medical 
man, 322 

eontractor independent, who is, 33-6 
delegation to 314 
Copyright, 13S-149 

in gramophono records, 147 
in music, 146 
innocent infringer, 149 
when infringement criminal, 149 
Corporation, 
aggregate, 37 

service under, Intfo: Ivl, 29-30, 

3 ^ 5 -^ 
sole, 37 
Statu tor jr, 38 
what IS a, 326 

Correspondeiice, evidencing con¬ 
tract, 29 

Cost of living, 27, 233 
Courts, See Common law 
closure of, 424 
Crew, 

of Ini and-water vessels, i 83 
of Sea-going ship, 187-8. See also 
Sea Service 

Cmelty, Intro : !i, 171 
Custom, 73, 392 


Dairyman, 54 
Dak Bimgalow, aoo 
Damages, 264-362, 407-2T 
aim of decree in claims for 
contract of service * 409 
aggravation of, 417 
at large, 4x7 
classification of, 4x5-20 
contemptible {nominal) 4x7. 
for hurt feelinga. 420 
for tort, 421 
general, 4x8 
in fact, 4 r8 
liquidated, 414-6 
master's right to, 264 
measure of, 362, 409, 411, 4x9-421 
as to, 4x2-3 
mental worry, 264 
mitigation of, 409-xr, 419, 420 
pain and suffering, 419 
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parSculars of, when ordered, 417 
penalties, contrasted \wth, 4i4''6 
presucnptioii ol some, 418 
special, defined j 4x8 
too remote, 264 ^ 420 
wrongful rescission, entitles to, 
362^4. 413 ^ 

DamniXy, 82 
Damnum, 407-8 

Damnum absque {or sine) injuna^ 
4 «> 7-3 

Dangerous substance, working with, 
92 

De minimis non curat 130, 308 
Debt, equitable. Si, 82 
Deck-hand, tz, >187 
De< 1 action, 25 7 -82 
obligatory, 279-82 
Deed, indentured, 161 
poll, 161 

Defamation, 115, 12S-31. 307-8 
as a crime, 130 
liinitation of suits for, 425 
true Statement is not, 129 
Defence, inuttial, 323-6 
Demurrer, 377 

Deposit, security, 18, 132-5 
Dermatitis^ 92 

Designation of servants, 50-8 
Designs, 136, 138 
Detinue^ 4 
Dharams halos, 201 
Director, 
managing, 56 

not a servant, 57, 266 
remunemtion of, 57 
of Company, 56-7, 266 
Disability, 10-23, 4^4 
Discretioii^ 27-8, 60 
by local bodies, 383-93 
Disoiiasab gTounds for—^ 
general, 365-6 
particular grounds. 367-383 
absence without leave, 380 
condoned, 367 
dishonesty, 375-80 
acts of, not known till after 
dismissal may be relied 
upon as a defence, 37S 
disobedience, 368 
drunkenness, 381-2 
forgetfulness, 375 
immorality, 382-5 
infidelity, 369-73 
misbehaviotif, 381-3 
negligence, 374-5 
. rudeness, 382-3 * 
shamming illness, 383 " ^ 


Dismissal, grounds for (cantd\) 
suspLcion, mere, no ground for 
37 ^ 

triviality, no ^ound, 366 
unpunctuality, 380-1 
Disobedience, 77-8^ 3&S 
Divided services. 64-5 
Domestics, Intro : Ivii, 67 
Driver, mo tor, 2 98 -9 
Dublin University Mission, 42 
Duty 

hours, 220, 225 

of master, effect of deleg^ition 
of> 89, 105-4, 313-^^ 
of master to public, 10c 


East India Company, Hcgularions 
of* having the force of Law, 
3, 260 

Ecclesiaaticai Courts, 5 
Editor, 54 
Embezzlement, 205 
Employ, meaning of, 31-2 
Employer and employed, 3^-50 
Employment, hazardous, 16 

when child not to be employed 
„ in, 16 

Engagement of honour, mere, 216 
Engineer, 54-5 

Enticement, See Seduction, and 
Breach of contract procuring a 
Equitable debt, 81-2 
principles, . when application of, 
not justifiable 137-8 
Equity 

administered by Court of Chan¬ 
cery, 4, 5 

after Judicaiute Acts 5 
follows the law, 5, 164 
he who asks, must do, 5 
leans against forfeiture, 258, 4x4 
principles and rules, 4, 5, 137*8 
relief m, 177, 4x4 
relieves against forfeiture, 414 
suits in, 3 
Estate' 

equitable, 2S5 
legal, 285 

Estoppel, 20, 184 
by 'holding out', 184 
done against a statute, 20 
Evidence of contractual relation, 
29. 30 

Exclusive service, 64, 127 
Ex delicto, xg 

Ex nudo pacto non oritur actio, 24 
Examiner, outside* not a servant, 34 
Execution, 272, 275 
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Factoiy, defined, ^,2^ 

False imprisdnmenft 421, 425 
Family, Joint, Mra : Ixii 
Fee, 213-4 

Fidelity, 78-8O1 82-3, 36 g “73 
band, 133 

Fiduciaiy relation, 79, 82-3, 306 
Fine, 267-9 

Food, when master's duty to pro¬ 
vide, xig 

Football player, professional, is a 
servant, 54 
Force majeure, 340 
Foreign law, mistai:e as to, 10 
Forfeiture 258-69 
Fraud, 7, 9, 307, 377, 379 

contrasted wittT misrepresenta¬ 
tion, 9 
essence of, 9 
on the revenue, 379 
Frustration, 178, 341-8 


Gardener, 55 
Germanic Custom 2 
Good faitfn^ 8, 69, 137 
onm of establishing, 8 
utmost, 371 
Goods, 

on approval, 67-S 
supplied on credit to servant 
ostensibly for master's use, 
189 

Gratuity 237-9. Bahhsheesh 

Guru, 43 

H 

Hackney carriage, 196 
piying for hire, 196 
Hazardous employment, 16 
Head-note, meaning of, 250 
High Courts in India, 3 
criminal jurisdiction, 266 
Hindrances to performance of con¬ 
tracts of service, 326-44 
suspension, 326-9 
See aho Act of God, and 
Frustmtian 
Hire, plying for, 

Hire-purchase agreopient, 197 
Hirecf servant, 64, 65, 197-S 
Hiring, presumption of yearly, 
none in India 69, 70 
Holding out, 1S4 
Honorarium, 221 

Honour, mere engagement of, 216 
Hotels, 198-202 
House allowance, 235 


Ignorantia juris, baud eMcusat, 293 
Illness, servants’, 240-54 
effect of, on performance, 252-3, 

365 

permanent, 365 
shamming, 383 
teiBporarx 240-54, 365 * 

pay during, 240-54 
Ill-treatment, 17a 
Immorality, 382-3 
Implements for work, 374 
I m pos sibiiity, 117, 352 
Imprisonment, false, 421, 425 
Incapacity, ro-22, 76-7, 365 
Income-tax, 235, 279-So, 380 
deduction of, from salary or 
wages, 279-8b 

return of income for purposes of, 
2S0-1 

Incompetence, See Incapacity 
Incrimioaiion of self or fellow 
servant, 79 

In pari delico potior est conditio 
defendantis, 301 

Indemnity, 114, 116, 295, 315, 347 
Indenture, 161 

Independent Contractor, Sm Con¬ 
tractor 

Industrial dispute, 366 
Industrialisation, hUro : Ixxii 
Infant, See also Minor 
can be bound apprentice by 
Magistrate or Justice of the 
Peace, 169 

parent or guardian of 162-3, I&S 
defined, 12 

incapable of contractiiig, 13 
necessaries for, ig, 20, 163 
protection of under Indian Cons¬ 
titution, x6 

raijficatton of contract on attain- 
ing majority, 19 
when may sue for remaneratiGn, 

15 

Information obtained during servic<^, 
right to use, 81. See also 
Confidential information 
Infringement, 421 - See Copyright, 
Patents St designs and Trade 
Marks 

Injunction, fir, 65, 310, 394-40^* 
Injury to servant 
by fellow servant. See Common 
Employment 

by third party, master's right of 
action for, 318-20 
does not of itself make master 
responsible, 301 

effect of master’s prohibition, on 
latter's liability, 303 
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^99. 200 

^ servant's character! 
131 

Insolence, 36S, 3SZ-3 
lustrnctiQns to servant, siifficiency 
of, IH-2 

Instruinent, cancelktion of, 18 
iDsubordinatian! 368, 373. See also 
Disobedience 

Insurance, 68, 116, 133, 167^ 230, 
268 294-7 

against third party risks, 294-7 
exemption, 296 

dednetion of premiums from 
servant's salary or wages, 26S 
fidelity guarantee, 133 
of Apprentice, held a contract ior 
the infant's benefit, 167 
State, 230, 263 

Insurer, common carrier is an, of 
goods for carnages, 134 
Interest reipubUcae ut sit finis 
Htiunt, 421 
Invitee, 300, 305 

J 

Jealousy, Intro ■: Hii-iv 
Joint family, Intro : kii 
Joint Tortfeasors. 297 
Journeyman, 58 

Judicature Act, 1873, fusion of Law 
and Eqiuiy by, 5 
Jus. 294 

Justice, Equity and Good Con¬ 
sciences, rule of, 3, 513, 360. 

K 

King's Bench, Court of, 3 
Division, 5 
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Labour, 

Conference, International, 236 
indentured, g 
I^amaseries, 42 
I-andlorcJ and tenant, 206-11 
Larceny, by a servant, 205-6 
^scar, 151^ XS2 
Ivaw, 

action at. 5, 4 
and Equity, fusion of, 5 
bye, 174^ 238, 393 
Canon, i, 3. 41 
Common, a, 3 

condkt of, as affecting Limita¬ 
tion, 423 

Equity follows the, -5, 164 
foreign, 10 

ignorance of, no excuse, 203-4 
knowledge of, no presumption of 
as to, 293-4 

28 


(contd.) 
wrsoaal, 7 

Roman, Intro!: i, xxxv, 2, 24, 86 
rules, having the force of, 26, 
225, 322, 393 
special, 26 

mistake, as to, ro, 294 
Lecturer, 50 

Lending, of objects, creates a bail¬ 
ment 156 
Servant, 316-7 

Lex nemin&m ad vana cogit, 352 
Libel. 129, 130,^425 
True Statement is not, 129 
Licence, transfer of, 31 
Licensee, 300 
Lien, 194 

Lighter, Lightetman, 197 
Limitation, 255, 273, 421-6 
Livery , 118 
Local authorities, 224 
bodies, 

service under, 3S5-393 
Lock-out, 321 
Locum ienenSt 60 
Ixjtteries, 293 
Ltinaticg, 7, 21, 22 
certification oL 21 
when competent to contract, 22 

M 

Maid^servant, 
found pregnant, 382 
Maitland, 4 
Majority, 7, ri 
Male servant, defined, 48 
Malice, 129-130, 32^ 

Malicious prosecution, 42X 
Man-servant, 48 
Manager, 52, 36-7, 266 
Master, 
general, 65 
Harbour, 276 
mariner. 187 

of sMp, 151, 275-7, 34-(. 348 
duty to explain ship's Articles 
_ to crew, 153, 173-6, 278 
IS a workman under Work¬ 
men's Compensation Act. 

377 ■ 

shipping, 152, 278, 344, 348-50. 
360-1 

special (special employer) 65 
Trinity, 174 
who may be, 37-44 
parent as, 39, 40, 309, 310 
Master and Servant, 

IndiM law of, stems from 
Common Law 
relation of, 154-5 
Test of 33-4 ,, 
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3L X i 1X1S ;i 

AcMo pefson^is morilur cum per* 
Sana, 62, 40V 
Caveat entptor, 370 
De minimis non curat lex, 130, 
3^8, 366 

Equity follows the law, 5. 164 
Bx nudo pacto non oritur actio, 
^4 

He ivho asks Equity mmt do 
Equity, 5 

I^ttoraniia juris huud excusat, 
^ 95-4 

Jn pari delicto pottor est condtito 
defendciniis, 301 

Interest reipublicae ut sit pni$ 
Utium, 42 X 

Lex neminem ad vtina ccgit, 332 
Qui facit per ahum facit per se, 
184, 190, 192, 297 
Respondeat superior, 64, 94, 100, 
i 89 p 298p 3 I 3 » 33^6, 424 
Sic utere tuo ui alienum non lae; 
das, 310 

Volenti non fit injuria, 86, 94, 

301, 304 

M^idical attention, 121-2 

to third party, where master not 
responsible for, 300-1 
Medical man, 49 

called in by servant, 122, 300-r 
Medical ofllcei:, 30 
Medicines, xig, 121-2 
Menial, 48-9 
Mens rea, 191 

Merchant seaman, 12, 55» 120, 12S, 
i5o*-3- 273-9, 344-5 350 - 3 ^^ 
agreement by, form of, 151 
ailotinent notes, by, 279 
character of, certificate for, 128 
deductions from pay^ 278 
definition, 276 
discharge of, 359-3^1 
foreign, 344-5 ► 349 
litigant, 348-350 
‘serving', meaning of, 34S 
under Workmen's Compensation 
Act, 277 

wages of, statutory protection of 
278 

Mine, defined, 224 
Miner, 

hours of labour of, 224-5 
overtime pay of, 224 
Minor, 7, 12-20. See also Infant 
brought up by Public Charity, 13 
money paid by. when can be re¬ 
covered back, 15 

Misappropiialioo* See Embcrrlement 
« Misbehaviour, 381-3 


Misrepresentation, 7 

distinguished from fraud, 9 
Mistake, common (mutual, so- 
called), 7, 9, ro 
as to forei^ law, 10 
as to rights in law, 294 
Molestation, of person in exercise of 
his calling, 323 

Money had and received, action for, 
81-3 

Motor driver, gg, 295, 305 

common employment, when m, 97 
disobedience by, 395 
implied term in contract not to be 
required to do unla^vful act, 
^95 

Muee^in, 43 

Municipal commissioner, 387 
Municipalities, 2S4, 385, 422 
Musk, copyright m, 146-7 


K 


NegUgenco, loi, 104-5, 3 ^ 5*7 ^ 

325. 374-& 

contribntive, 104 
Noisy conduct of sen^ant, 383 
NoiniDation to provident fund bene¬ 
fit, 2S5 

Nominee, bare, 286 . 

Non-ago, 13 
Non-suit, 2x6 

Notice, reasonable, ii3’4^ 35^d 
customary in England and India, 

259 

sufi&ciency of, 113-4 
Novation, 31, 60, 170, 185 
Novus actus interveniejis, 304 
Nudtim pactum i 24, 343 
Nuisance, common (public), 292, 4^^ 


Obedience, 77"S 
only to lawful orders, 368 
Obligation, statutory breach of, 91 
Officer, 51-3 
Ofificial, 52 
Orchestra, 2:47 
Orders, religious, 40-3 
Overtime, 220-5, 249 


Partnership fiim, 3 ^ 
apprenticeship to, 178-9 
service under, 64 
Passengers, 

in ocean-going ships, lists of, 153 
injured, medical aid to, 3^ 
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goods, suit for, 150, 309 
lights, 136-S, 203 
Pa^vn, 194 
Pay, 214 

during illness, 240*54 
overtime, 220-'5- 
Penal clauses^ construe of, 91 
Penal enactment, construe of, 91 
Penalty, 414-6 
Pension, 289, 290 
rules as to, 290 
sounding in damages, 319 
Per incuriam^ 388 
Performance, 
delegation of, 3I3-8 
hindrances to, 326-44 

Act of God or majors 340, 
34 f 

frustration ^341-4 
suspension, 326*-4a 
specific, decree, of, 6, jS, 5o, 65, 
18-2 

Persona designata, 279 
Personal lav/. Intro : Iviii, 7 
Persons;, 
religions, 40-4 
under disability, 10*23 
who are in contemplation of law, 
37“9 

Pilot, 174, 276 

Plaint, 105 

Pledge, 194 

Plying, for hire, 196 

Population, in India, Intro : IxxL 

Port authority, 26 

Port trust, 26, 422 

Pre-emption, 349 

Mesti 42-3 

Principal and Agent, 297. See also 
Agency 

effect of sueing both, 297 
Probate, Divorce & Admiralty Divi¬ 
sion, 5 

Probation, 65-9 
Professions, 

members of, usually are independ¬ 
ent. contractors, 33 
apprenticeship to 176*7 
Profit, 

secret, made by servant^ usually 
recoverable by master, 8x 
sharing, 236 
Property, 

immoveable, injury to, 310*1 
moveable and immoveable, 194 
personal, 194 

personalty fin English Law)i 394 
possession of, di,sanguished from 
custody, 193 
safety of servant’s, 117-8 


Prosecution, maUdous, 421 
limitation, 425 

Protection of servant, 77, 83-93 
Provident Fuad, 
beneficiary of, 285 
borrowing under, 286 
dependants of subscriber, 288 
dues, 2S2-3 

employer’s contribution, 286 
nominee to receive, 2S6 
rules under, 286-7 
schemes, aao, 283-9 
Provision of work. 122-7 
Public, 

liability to, zgx 
nuisance, 293 

offences against, the 292-4 
policy, 25-4, 323, 379 
servants, 44, 386-391 
service, Intro : Ixxvi 
Pujari, 32, 43 
Purao, 201 

Q 

Quarters. See Eesidence 
allowance, 235 
rent free, 235 
tta n turn metu it, 21 7 *8 
uestionnaire to candidate for em¬ 
ployment, 376 
Qiii facit per alium fadt per se, 
J84, 190, 192 ‘ 

Qaia ciausnm freight, 421 
Qwici timet, 395 
gnoud, 795 

R 

Railway, in India, 
bailee of gofjcis, 134 
extent of liability to users of. 

299-3^^ 

not a common carrier, 134 
servant, 55 

Rash and negligent act, causing 
death by, 325 
Hasten, John, 219 
Ratification, 19, 189, 190 
Referee, football, is not a servant, 
35 

Reference to character, 376 
Regulations, having force of law, 
3^ 260 

Re-imbursement, 19^ 114-6 
Remuneration, 27. 116-7, 212*54 
adequacy of, 254-6 
deductions from 257-2S3 
definition, statutory, 225-30 
payment how made, 230-2 
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^ u neration (canid.) 

provision of residence may be 
part of. 240 r 
Res Judicatu^ 325 
Rescission, 179/ 361-4, 413, 426. 
Residence, ii9i 120, 206-xii 240 
Resident physician or surgeon, a 
ser^^ant, 49 
Resignation, 353“5 
forced on servant, may amount 
to dismissal, 354 

Respondeat superior, 64, 94, 1B9. 

313, 316^ 4^4 
Rest-house, 19S-201 
Restrictive Covenants, 135, 394-402 
Reward, 212 

Ridiculing the master, 373 
Risks, 

extraordinary, master's <iuty to 
take precautions against, 85 
knowledge of, by workman, X09 
emus of proving such, 109-110 
ordinary, servant takes upon 
himself, 85 

pracaulious against, 85 
third party. See Insurance 
Robbery* 376, 378 
Homan Law. See Law 
Rudeness, 382-3 
Rules, 

administrative, 26 
statutory, 26, 225, 2S0, 322, 

3S6, 393 

S 

Safe place to work in, master's 
duty to provide, S3 
Safe system of working, S3-112, 3x5 
obligatinn to provide, involves 
three-fold duty, 84 
synonymous with sound system of 
working, 84 

Safety of servant. See Protection, 
master does not warrant. 85 
seivan t ’ s proper ty, 11 7*0 
Salary. 56, 213, 215-20 
deductions from. See Remunera¬ 
tion 

Seaman (Merchant Seaman), 

Indian, illegal engagement of, T53 
is a 'workman' tinder Workmen's 
Compensaiion Act^ 277 
Sea«sorvice, 

apprentice to. See Apprenticeship 
contact of, 26. 150-3, 344-350, 

359-61 

Master of ship as ship-owner's 
agent, 167 

payment of crew, ship-owner's 
responsibilitj", 187 
charter paiiy, effect of. 188 


Secretary, 55 k 

Security deposits, 132-5 
Seduction of daughter, 39, 40, 309. 

310 . 

of seaman or sea^apprentice from 
duty, 322 

See aka Breach of Contract, 
procuring a 
Serfdom,- Intro : 1 
Servant, 

accountant and auditor when a, 34 
classification of, 44-50 
defence of, 323-4 
in legal proceedings, 324-6 
designation, 50-8 
attempt by master to alter 50 
domestic, Intro • Ivii-viii, 47 
failure of master to supervise, 

311-2 

general. 64 
hire of, 64-5, 
illness of* See Ilium 
injury to, 318-20 
lent, 33:6-7 

maid. Intro : Ixiii, bdv 
male, 4S 
man, 48 

managing director may not be a, 

56-7 

menial, 48 
muej^em, i> a, 43 
of Municipality and other local 
bodies, 27^ 385-93 
priest, when may be a. 44 
professional footballer is a, 34 
public, 44-5, 385-93 
pujari, is a, 43 
railway, 55 

referee of football match Is not 
a. 34 

student, such is not a, 58 
university examiner (outside) is 
not a, 34 

when may be his owm master, 38 
Service, 

essence of. Intro : xxxviii 
under corporation, Intro : Ivi 
under limited Companies* 29, 30 
under one master, when bats ser¬ 
vice with another, 65 
Services* See Contract of Services 
Set-olt, 2bo 

Shipping Master. See Master 
Shipping office, 174-5 
Shroff, 133 

Sic utere iuo ut atienum non 
laedas, 3x0 
Sick-leave,, 240 
with pay. 253 
Slander, 129. 421, 425 
of title, 421 
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Leading Cases, 249-$! 
^Soifcitor, 30 . ^77. 

Sound mind, 21* 22 
Sound system of working* S'lfe 
system of working 
Speciality, in English law, 255 
Specific performance ^ relief by, 
decree for, 6, x8, 60-1 
doe:i not He to eiiforce personal 
contract, 6 o*t, 65 
contract of apprenticeship, J82 
Statement of ckaim, 105 
Statutory rules, 26, 225, 322, 3S6 
393 

Stealing, 205, 376 
Strikes, 321 

Student apprentice, is not a ser¬ 
vant, 58 

Submission to arbitration, 403, 403 
Suprerae Court, 
in India, 2 

in England (Court of Appeal), 5 
Suspension of servant, 131-2, 326- 
339 


Teacher, 49, 50 

duty of, towards apprentice, 163 
Term, 

divers uses of the w(;rd In latv, 
24 

in a contract, though unreason* 
able, may sometimes be en¬ 
forced, 6S 

of Art, 20, 24, 76, 2IQ 
Tennes de la Ley, 24, 21Q 
Testim onial s, 127-31, 376 

master not usually bound to 
furnish, 128 
property in, 128 
who may require, 131 
Tips. See Bakhsheesh & Gratuity 
Tort, 

defined, X15 
examples, 421 
Trade, 

Trade mark, T50, 421 
protection of, 132 
restraint of, 323, 399 
Treasurer, 51 
Trespass to property, 421 
Trespasser, 299 
TriEiity House, 174 
Trover, 4, 195 
Trust, criminal breach of, 205 
Trustees under Provident Fund 
Schemes, 285-6 

Trusteeship, 155, 202-6, 2S5-6, 288 
Truste'e de son toH, 203 
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u 


Uberrim&e fidei,, 371 
Undue influence^' 7, 8 
Uupunctuality, 380-1 
UnskiJfuiriess, loi, 277 
Untruthful answers by candidate, 
e££ect of, 376 


Vehicle, public, 196 
drivers of, 298-9 
negligence by, 19& 

Violence, 3S3 
Vis major, 340-t 

Voienli non fit injuria, 86, 94, 301 

304 

Volunteer, loo-i, 299, 3^^ 

W 

Vagea, 
basic, 222 

defined, in Payyneni of Wages 
Act, 227 
delayed, 271 

distinguished from salary, 213, 
215, 2x8-20 

during suspension, 327, 339. See 
also Suspension 
earned, 227 
fair. 255-6 
limitation,. 425 

payment to seaman on loss of 
ship, 344 

payment under Payment of Wages 
Act, 402 
period, 260, 267 
right to receive unpaid, 402 
when contract frustrated, 34^"^ 
War, Intro : Ixxiv 
Warranty, 

TT].eanihg of , 75 

terms amounting to, in Contract 
of Service, 75-6 
none as to servant's safety^ 85 
Widows, 22 
Women. 22“3 

Indian* toda^r, Iniro : Ixiii 
. married, earnings of, 23 
Work, provision of, 122-7 
stoppage of, for good cause, 339 
Working, 
dress, 118 
hours, 220. 225 
safe system of, 83-112, 315 
spoilt by interference of third 
party, 3x5 
tools, 373 

Workman, defined, 223 
Masters of ships and seamen are 
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for purposes of Workmm''^ 
Cdmpmmtian Act, 277 
Workmen's Compenation, 97, xo6,. 

227, 246, 270, 272, 277, 289, 
Wright, Lord, Legal Essays 
Addresses, 294, 314 
Writs, as instituting proceedings, 3, 
4 
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Year, 

financial, a8o 
Calendar, 280 

Yearly hiring, presuinptioii of. none 
in India, 69, 70 

'Young person' defined, 14 




